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Letter - G1. Signatory -Redwood Sciences

Lab.

Response to Comment G1-1

See Master Response 7. Further, the Plan does provide protection

for headwall swales as described in AHCP/CCAA Sections 6.2.2.2

and 6.3.2.4. In addition, the author of the comment presumes that
the limiting factor for all or most of the HPAs is related to
headwater tributaries. However, Green Diamond’s data indicate
that LWD recruitment and sediment delivery from roads are most
likely the limiting factors in most of the HPAs (see AHCP/CCAA
Section 7). The conservation measures outlined in AHCP/CCAA
Sections 6.2.1 through 6.2.4 are specifically designed to address
these factors. Therefore, the Services believe that implementation

of the Operating Conservation Program will protect critical habitat

for salmonids, and sensitive amphibians.

Response to Comment G1-2

As stated in Master Response 11, the Plan’s biological goals and
objectives, which guided the development of the measures
included in the Operating Conservation Program, are based on
meeting the habitat requirements and life cycles of the covered
species. One of the specific goals includes maintenance of cool
water temperature regimes. Based on this goal, the yellow-light
and red light temperature threshold monitoring and response
system is expected to trigger different levels of review and
response when stream temperatures exceed those suitable for
juvenile coho salmon. Also see response to Comment F1-2.

Swift, Richard/SAC

From: Amedee_A_Brickey@r1.fws.qgov
Sant: Saptember 16, 2002 8:25 AM
To: Swift, Richard'SAC

Subject: Comments on Simpson HCP
Rick,

Please include this email as a public comment on the Simpson Froject.

——-== Forwarded by Amedee Brickey/AFWO/R1/FWS/DOI on 09/16/2002 08B:24 RAM

Gary Falxa
To:
Brickey/AFWO/R1/FHS/DOI@FWS, James.F.Bond@noaa.gov
08/12/2002 11:08 e hwelshé@fs. fed.us
AM Subject: Comments on Simpson HCP

Amedee

Amedes and JB,

Ses Hart Welsh's comments below. Could you please forward these to whoever is handling
comments received on the Simpson HCP/CCAA, if its not yourselves. I'm guessing its you,
as you're listed as the contacts in the federal register notice. Thanks. ..gary

Forwarded by Gary Falxa/AFWO/R1/FHS/DOI on 09/12/2002 11:05 AM ===-=

"Hart

Welsh/FSW/USDAFS To: Gary Falxal@rl.fws.gov

¥ oo "Hart Welsh/PSW/USDARFS"
<hwelshBfs. fed.us>

<hwelsh@fs. fed.u Subject: Pending Simpsen HCP

a>

(871272002 10:47
Al

Gary:
1 ai sending these comments to you in hopes that you will forward them to the appropriate
persons. I have not reviewed the entire Simpson HCP but have looked at its objectives.
If the HCP does not provide protections beyond what is required by California Forest
Practice Act rules for headwater tributaries {including zerc order basing ¢r headwall
areas) it will fail to adeguately protect the critical habitats of coho salmon, other
salmonids, and sensitive amphibians like the tailed frog and southern torrent salamanders
[see Welsh, H. 2000. Aguatic ecosystems of the redwood region, Pp. 165-199; and
California forest management and aguatic/riparian ecosystems in the redwoods, Pp 253-261;
both in R. Woss, ed. The redwood
forest: history, ecolegy, and conservatiocn of the coast redwoods. Island Press,
CA. Alsoc ses relevant discussion in Welsh and Lind. Z002. Multiscale habitat
ralationships of stream amphibians in the Klamath-Siskiyeu region of California and

urnal of Wildlife

Bh:A81-602. On a second issue, that of the percent of basin

data-based predictive models from our research in the Mattole indicate that for

15 with interior climatic conditions, remoeval of more than 20% of the forest
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covar at any one time will cause the streaam tsmpearatures to exceed those sultable for
juvenile coho salmen {temperature threshold based on a recent fiald study of this apeciesa
[Welsh et al. 2001. Distribution of juvenils cohco salmon in relatlon to water
temperaturss in tributaries. of the Mattole River, Califcrnia. North American Journal of
Fisheries Management 21:464-470]). I hope these comments are helpful. If you have any
dquasticna please give me a call.
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Hartwall H. Walsh, Jr.

Redwood Sclences Lab

1700 Bayview Drive

Arcata, CA 95521

phone: (707)-B25-2356

fax: (707)-825-2901

eamail: hwalsh@fs.fed.us http://www.ral.paw.fs.fed.us/projects/wild/herpwebpage
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Basketweavers Association.

11/1272002 11:40 RM FROM! Fax 'TOr 827841l FAGE: 001 ©F DOB

n Nov 12 2002 §

L] i . 2 svc
o | Matimarine ESTCS

Ta: Ms. Amedee Brickey; Mr. James Bond
Fa nurmber: 8228411

From: Jennifer Kalt

Fax number;

Businvess phone:

Home phone:

Dles B Tirrme: 11/12/2002 11:40:49 &AM

Pages: B

Re: SImpson AHCP/CCAADELS comments

Ms. Brickey, Mr. Bond:

Please submit these comments to the administrative record fior Simpson’s AHCP/CCAA/DETS for
Hurmibakdt and Dal Mot Gounties—Thank you,
Jennifar Kalkt
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alifornia India ketweaver ciation
Response to Comment G2-1
Although LWD surveys have not been done in these tributaries,
most of the streams have been assessed as part of amphibian November 11,2002
surveys. See AHCP/CCAA Section 4.3.11. Many of these streams PO Bow 237 Ms. Amedes Brickey
are high gradient, boulder and bedrock dominated channels. The Wﬂ%ﬁ“ Ugﬁl Esi’: & Wildlife Servics
. . . ol 1
pﬁrtmerln literature suggests that LWD plays a lesser role in these Emiif ivagacioa org Atcata, CA95521
channel types. . NORTHWESTERN
et RS
Creek, CA 35573 atio arine Fisheries Service
Response to Comment G2-2 Eﬁmm::’ 7 v Hﬁ(i:ndon Bd
] Arcata, CA 95521
See Master Response 4. BOARD OF DIRECTORS
senriter D, Bates. Chas Re: Simpson Resource Company Aquatic Habitat Conservation Plan/Candidate
m"m e Conservation Apresment with Assurances and Draft Environmental Impact
Tushrrew Statement, Del Norte and Humboldt Counties, California
Werdy Fesis-George o . .
{HuparfurokManuShemdka) The California Indian Baskctweavers Association (CIBA) is a state-wide,
inic] intertribal non-profit organization with over %00 members, CIBA's primary
wﬂ Gahaidon mission is to preserve, promote, and perpetuate California Indian
e ey basketweaving traditions while providing 3 healthy physical, social, spiritual,
) and cconomic environment for weavers. Our Resource Protection Program
ook e works to protect the native flora and fauna that Native people rely on for
Secrumanic subsistence, and to promote allernatives 1o pesticides wherever possibile,
P AT particularly in the vicinity of Native commmnitics.
il Our Northwestern Ficld Office serves over 250 basketweavers, and works to
Adhing (Ting) Johrston protect them and their familiee from health risks associated with pesticide use
m‘:‘m near their homes and gathering sites. Under a grant from the 1.8,
opa i Environmental Protection Agency, we researched pesticide use, water quality,
Ciovo S and risks of comamination in Native American communities. We found that
Sarts Row Si *s forestry herbicide use on and adjacent to the Yurok Reservation
Gzl TR
T ] ute Begeny poses potential risks 1o Native people who hunt and fish on the reservation.
[GabrielerciTorgvm) Forestry herbicide us¢ on and adjacent to the reservation also puis drinking
L San Barmndne water sources at risk of conlamination.
akhy Wallace:
| Frbelt J Failure to Address Impacts of Forestry Herbicide Use
22 .m;nmmm The Aquatic Habitat Conservation Plan/Candidate Conservation Agrecment
Piuleiashiys Pomes) with Assurances (AHCP/OCAA) and Draft Environmental lmpact Statement
et oty (DEIS) proposed by Simpson Resource Company (Simpson] for its timberlands
Flading Fern Bales
{¥unck)
Fiamath
w
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Response to Comment G2-3

The analysis in the EIS considers impacts (individual and
cumulative) associated with the Covered Activities associated with
the Proposed Action, which is issuance of a Federal ITP and ESP.
Green Diamond has not proposed to include herbicide use as a
covered activity (see AHCP/CCAA Section 2.4.3), nor are the
Services authorized to require its inclusion. However, comments
regarding herbicide use have been addressed in Master Response
4.

Response to Comment G2-4

As noted above, Green Diamond has not proposed to include
herbicide use as a covered activity and the Services are not
authorized to require its inclusion. Herbicide use in the forestry
context, including cumulative effects, has been discussed in
Master Response 4.

G2-2

G2-3

G2-4

117122007 11:40 A FROM: Fa¥ TO: 8228411  EMGE: 003 OF 008

in Del Norte and Humboldt Counties, California does not adequately assess impacts of timber
operations to the species addressed in the proposal because it fails to consider direct and cumulative
impacts of forestry herbicide use which is an integral part of Simpson’s timber operations in the region.
Activities proposed for coverage under the AHCP/CCAA include all aspects of timber harvest, site
preparation; and tree planting. Forestry herbicide use is an integral part of these activities under
Simpson's current management practices and should be considered a covered activity under the
AHCP/CCAA. The Proposed Action states that control of existing unwanted vegetation may be
facilitated through use of contact and translocated herbicides (page 2-4). Chemical treatment of
competing vegetation would generally be initiated at the end of the second growing season after timber
harvest, and would contime until the stand is approximatcly 35 years of age (page 2-5). Repeated
herbicide application as described is sure to have significant negative impacts on public resources in the
= forest environment, and should not be ignored in the Proposed Action.

The Proposed Actien appears to dismiss requirements for assessment of herbicide-related impacts by
stating that the herbicides and adjuvants used would continue to be registered with the EPA Although
the pesticide regulatory program is a certified program under 14 Cal. Code Reg. § 15251 (i), no agency
has taken responsibility for ensuring that sensilive species are protected from significant direct or
curmulative impacts due to herbicide use. The majerity of herbicide use on private timberlands in
Humboldt County is conducted without any permit or review of local conditions and resources that
could be impacted. Protecting sensitive species from impacts due to logging operations is not enough to
ensure their survival if site preparation activities such as herbicide use are done without considering
their impacts.

The 1.8, EFA’s settlement in a recent court case indicates that there are potentially significant negative
impacts to listed plants and animals net considered in the pesticide registration process due to the EPA’s
failure to consalt with the U.5. Fish & Wildlife Service prior to pesticide registration. Further evidence
that the EPA and DPR registration processes are inadequate to protect sensitive specig:s has been shown
in studies of avian reproduction, in which it was shown that 13 of 17 pesticides examined were f'ullmd to
cause statistically significant impacts to reproduction at levels that did not cause parcatal toxicity. These
authors concluded that at least 10 of the pesticides examined should not have been registered without
some assurance that these developmental effects would not occur in the wild.

The registration review process is a different project than a THP, and a different project than herbicide
use on & THP; thus it cannot substitute for environmental review of forestry herbicide use. Furthermare,
there is no evidence that the registration review process considers site specific impacts to public
resources. The Proposed Action's wholesale reliance on the pesticide registration process for assessing
L impacts on these THPs is unlawful for several reasons.

First, it is well setfled that compliance with law alone is insufficient to find “no significant impact™
under CEQA. See e.g., Oro Fino Gold Mining Corparation v. County af El Darade (1990) 225 Cal. .
App. 3d 872, 831-882 (rejects comtention that project noise level would be insignificant simply by being
consistent with general plan standards for the zone in question.) The Forest Practice Act’s and CEQA’s
requirement to assess cnvironmental impacts assumes that the project applicant will comply with the
law, but that adverse environmental impacts may still occur. Simpson cannot plausibly argue that
herbicide applications in compliance with labe] directions have no potential for significant

L environmental impacts when introduced into the forest environment.
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Response to Comment G2-5

Comment noted. However, the CEQA (Cal. Pub. Res. Code
Section 21000 et seq.; 14 Cal. Code Regs. Section 15000-15387)
does not govern preparation of the EIS, approval of the Plan or
issuance of the Permits and no State-issued approval is sought that
would trigger CEQA review of this Plan.

Response to Comment G2-6

See Master Response 4.

Response to Comment G2-7

The Plan is subject to review and approval under the Federal ESA
and NEPA. Therefore, issues related to CEQA are not pertinent to
the analysis here. Of course, regardless of whether the Plan and
Permits are approved or not, Green Diamond’s THPs will be
subject to all applicable laws, including CEQA. The Plan and
Permits add a layer of regulation, and do not relieve the applicant
of any regulatory or other legal responsibility (see Master
Response 4).

Response to Comment G2-8

The impacts of timber operations and other covered activities on
the Plan Area are analyzed in the Plan, as are the impacts of
incidental take. See Master Response 4 regarding herbicide use in
the Plan Area, Master Response 3 regarding cumulative effects
and Master Response 1 regarding the September 2002 “die off” of
fish in the Klamath River.

G2-5

G2

G2-7

G2-8

1171272002 11:=40 B FROM: Fax TOr B2TR411  PAGE: 004 OF DOB

Second, as a matter of CEQA law, here there is no question that the “project” approved by the pesticide
agencies - the general regisiration of 2 pesticide product for use - is separate and distinct from the
specific introduction by Simpson of potentially contaminating forestry herbicides into the environment
of the North Coast coniferous forests. See 14 Cal, Code Reg. § 13253(a) (“environmental analysis
document prepared for a project under a certified program...shall be used by another agency granting an
approval for the same project . ") {emphasis added).

Third, Simpson has not produced any evidence showing that the registration review process specifically
sddressed the type of herbicide use and impacts proposed in this case. Neither the U.S.E.F.A. nor the
state Depariment of Pesticide Regulation have assessed the short and Jong term impacts of forestry
herbicides on forest ecology, including understory species important to wildlife such as oaks and
ceanothus, The registration process did not take into account the specific uses of herbicides on these
plans, incleding the time of application, the amaounts, the chemical used, the terrain, the spzci.ﬁ:
potential for surface water contamination given the soil type and slope, the application method, or the
specific environmental resources potentially at risk.

According to the California Forest Practice Rules and CEQA, a "project” is defined as the whaole of an
action, which has a potential for resulting in either a direct physical change in the environment, or 8
reasonably foreseeable indirect physical change in the environment (14 Cal. Code Reg. § 15378)(a) and
4 Cal. Code Reg, § £95.1). CEQA’s definition of project goes on to explicitly state that “[t]he term
"project” refers to the activity which . ..may be subject to several discretionary approvals by
governmental agencies. The term "project” does not mean cach separate governmental approval ™ (14
Cal. Code Reg. § 15378(c)). THF submitters may not avoid CEQA review of impacts due to herbicide
use simply by refusing to commit to the use of herbicides until after the plan is approved. In deferring
the herbicide issue to a later date, the project is segmented into two pieces, which is not lawful under
CEQA, since the cumulative impacts of the two parts of the project will not adequately be considered.

Potential for Impacts to Aquatic Species

Forestry herbicide use, as well as increased sediment delivery to watercourses re'lamdlto covered
activities under the Proposed Action, have the potential to cause significant pegative impacts to .
anadromous fish and other aquatic species that local Native people depend on as a major portion nl'w‘:lmr
dict. Many culturally important and ecologically sensitive fish oceur in the Lower Klamath River, Since
Simpson owns and manages mare than $5% of the land upslope from the Lower Klamath Ih\-e:rl,
Simpson's land management practices have a tremendous impact on the health of these populations, and
by extension, on the health of the cultures of the Native Amcrican commumnities in the area

Simpson’s management activities have direct and cumulative impacts on these aquatic species and their
habitat. These fish populations may have been severely impacted by the massive fish kill on the [nwcr
Klamath River in recent months; it is unknown at this time what the long-tefm impacts to these species
will be, but it is known that over 30,000 chinook and coho salmon died before spawning. The ‘:’l.n'ak,
Karuk, Hupa and Tsomngwe tribes depend on these fish for subsistence as well as cultural continuity.
These fish cannot sustain additional impacts after the massive damage to their futare generations that
was apparently caused by combination of low water levels, high water temperatures, pesticide
contamination, and sedimentation caused by logging, and erosion from poorly-maintained roads and
culverts,
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Response to Comment G2-9

Comments relating to herbicide use have been addressed in Master
Response 4.

Response to Comment G2-10

AHCP/CCAA {Section 6.3.2.4.1} requires Green Diamond to use a
g/t value of -2.8 , based on the preliminary calibrative work by
Deitrich. That calibrative work did include two watersheds from
the Korbel HPA Group . The Services recognize that a
SHALSTAB calibration study was not performed specifically for
the Plan and that a greater log g/t value would capture a greater
percentage of the landscape and therefore landslide occurrences as
well. However the cost/benefit of requiring a greater log g/t value
compared to that for other possible conservation measures, such as
roads, was inefficient and discouraging for both the Services and
Green Diamond. Rather, the Plan proposes the “off-the-shelf” use
of SHALSTAB in conjunction with a suite of other conservation
measures for hillslope stability and other potential sediment
sources such as roads and harvest related ground disturbance. See ,
e.g., AHCP/CCAA Sections 6.2.3 and 6.2.4. The relative
importance of the SHALSTAB model must be considered in that
context of the Operating Conservation Program as a whole. The
percent of the watershed in SHALSTAB areas and the sediment
contribution from SHALSTAB areas for the pilot watersheds are
modeled and summarized in AHCP/CCAA Appendix F3 and
Tables F3-3, F3-4, and F3-5.

Regardless of the specific log g/t value, the Plan does not propose
any specific or enforceable capture rate of landslide occurrences.

G2-2

G2-10

G2-11 [
G2-12 [

G2-13 [
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Triclopyr butoxyethyl ester, (tradename Garlon 4), is highly toxic to many fish specie_s. inc:iu»di:}g coho
salmon.” This species was listed as federally threatened in 1997, and in 2000, the Nttlﬂl‘l_il Marine
Fisheries Service stated in its 4(d) Rules for Pacific Salmon that concentrations of pesticides m_uy'a:lﬁct
salmonid behavior and reproductive success. Current EPA label requirements were developed in the
absence of information about some of these subtle but real impacts on aquatic species such as
salmonids. " According to an unreleased study by the U.S. EPA’s Region X, the average 70-year-old
Mative American inthe Pacific Northwest has 50 times the cancer risk of non-Native residents of the .
region due to the high rate of fish consumption by tribal people, combined with the high levels of toxic
chemicals found in fish fissue."

The Department of Pesticide Regulation has found triclopyr contamination in one-third of samples taken
affer aerial spraying by Simpson Timber Company in the Klamath watershed, indicating that the
chemical does contaminate surface waters.” Although friclopyr is the most abundantly used forestry
hesbicide in Humboldt County—more than 15,000 pounds were sprayed on privatc timberlands in 1999
alone""—potential impacts of these applications to salmon and other aquatic species are not assessed by
any agency, even though the evidence indicates the potential for harm existe. Triclopyr is highly toxic to
fish in its ester form and is known to be highly toxic to coho salmen, according to the EPA’s 1998
reregistration eligibility decision for triclopyr.” Given this information, we believe that the potential
impacts of triclopyr to damage aquatic species, domestic water supplics, and other public resources
should be included in any assessment of impact of timber harvest and management.

Herbicide use following clearcutting and other types of even-aged management has been shown to have
the potential to comtaminate deer meal, another major component of the diet of many Yu_mk, Karuk,
Hupa and Tsnungwe people. According 1o research conducted in Oregon, gf}rphﬁﬁ.tq.lﬂli!uﬁ in deer
meat were detected at levels higher than EPA limits for meat for more than 25 days.™ Residues of TCP,
the metabolite of triclopyr (Garlon 4D ), has been found in meat, meat byproducts and fat.' Deer hunting
is quite commeon on the 11,8, Forest Service lands and private lands adjacent to the timberlands managed
by Simpson. It is not unlikely that deer could move from sprayed arcas to unsprayed arcas, where an
unsuspected hunter could kill and eat highly comtaminated meat.

In addition to concemns for fish and deer, and human consumption of contaminated meat, we also have
concems for plant residues that remain in berries and other plant tissues qmgumad by people and
wildlife. The Department of Pesticide Regulation found that herbicide residues can remain it plant
tissues for as long as 80 weeks," yet impacts to those that consume contaminated plants have not becn
addressed.

Tanoaks are the primary target for many forestry herbicide spray applications, pm-tiwlar}y when
spraying occurs in preparation for a THP or in the silvicultural method termed regeneration or
rehabilitation. We have serions concems over the killing of tanoaks due to its importance as a
subsistence food for Native California tribes, and also as a major food source for deer, elk, nnd- other
wildlife. The inereasing threat of Sudden Oak Death only deepens our concerns, since t;ie dmuscluzf
been discovered in Humboldt Cotmty and is now known to infect more thari twenty native plant species,
including redwood and Douglas-fir,

Simpson also practices prairic conversion, in which prairies and gak woodlands ane sprg:.'ed, piwlrnd,
and planted with conifer seedlings. Prairies and oak woodlands are known to be in decline statewide dug

4



SHALSTAB is proposed merely as a screening tool to trigger specific
field verification for headwall swale landforms by Green Diamond staff.
SHALSTAB itself cannot identify headwall swales. Headwall swales
can only be identified by direct observation. Headwall swale features
outside SHALSTAB areas may be identified and protected as well
(AHCP/CCAA Section 6.3.4.2.1). It is likely that most headwall swale
type landforms in the Plan Area will be identified and managed
accordingly since the entire Plan Area, including both inside and outside
SHALSTAB areas, will incrementally evaluated in the field through
THP process by appropriately trained personnel.

Response to Comment G2-11

Comments relating to herbicide use have been addressed in Master
Response 4.

Response to Comment G2-12

Comment noted. However, no specific measures associated with health
hazards from ultramafic rocks have been incorporated into the Plan.

Response to Comment G2-13

The area included in the Plan is primarily classified as commercial
timberland. Included within the commercial timberlands are other
associated land classifications such as rock quarries, roads, and prairies.
The Services do not possess any information to suggest that the
approval of the Permits result in prairie conversions.
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Response to Comment G2-14

See Master Response 4.

Response to Comment G2-15

See Master Response 8.2.

Response to Comment G2-16

See Master Response 4.

G2-14

G2-15

G2-16
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to fire suppression, and are essential habitats for many species of wildlife, including deer, elk, small
mammals, and many birds including raptors, woodpeckers, cagles, and owls.

Although the pesticide regulatery program is a certified program under 14 Cal. Code Reg, § 15251 (i),
no agency has taken responsibility for ensuring that native flora and fauna are protected from significant
direct or comulative impacts due to herbicide use. The majority of herbicide use on private timberlands
in Humbaldt County is conducted without any permit or review of local conditions and resources that
could be impacted, including herbicide use by Simpson Timber Company.

Foresiry Herbicides as Endocrine Disrupiors

Many forestry herbicide—including 2,4-D, glyphoste, und atrazine—are endocrine disrupting chemicals
which have been linked to significant impacts on hormonal processes, including nitrogen fixation, ™
reproduction and behavior. Low levels of atrazine are suspected to be a factor in worldwide declines in
amphibian populations, and these levels are realistic exposures that suggest that other amphibian species
exposed 1o atrazine i the wild could be at risk of impaired sexual development * Certain chemicals can
affect normal endocrine function and can substantially reduce some animal pepulations. According to
the U.8 Environmental Protection Agency,

It has been reported that exposure to certain chlorotriazine herbicides (i.e., atrazine) will induce a
persistent estrous condition in rats and that this condition is responsible for the carly onset of
mammary gland tumors in rats fed diets containing the chloratriazines during the first year of
life.._[T]t is clear that atrazine, and apparently scveral other chlorotriazines, can disrupt ovarian
function in the adult female rat and that an endocrine mechanism is involved™

Endocrine disruptors have also been linked to human birth defects, changes in gender of babies bomn to
pesticide applicators, and cancer, ™"

Yurok Tribe Domestic Water Sources

Potential contamination of domestic water supplies is of concern for both Native and non-Native
residents of the region, especially in rural areas where many people rely on drinking water from springs
and streams originating in forested areas. Water monitoring studies in the Hupa and Karuk territories
found no detectable pesticides. Monitoring in the Yurok territory, which has the highest pesticide use of
the three temitories due to surmounding land use and ownership, has found contamination in nearly two-
thirds of samples taken after aerial spraying,” Furthermore, there is no established maximum
contamination limit for triclopyr, even though the vast majority of Yurck tribal members rely on surface
waters downslope from Simpson lands for domestic water supplies. '

Concerns for Native American Subsistence and Traditions

Many Native Americans in the region are at risk of exposure to pesticides in conjunction with
subsistence activities. Traditional practices remain strong in indigenous communities in the region, and
many Indian people rely heavily upon subsistence activities to sustain thern. Local forests provide
subsistence in the forms of food from both plant and animal sources, such as deer, fish, eel, berries, and
acoens; medicinal herbs, and basketweaving materials, such as beargrass, hazel, willow, and ferns. For
many, these native plants and animals not only provide a significant portion of their diet, but also

5
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Response to Comment G2-17

As discussed above with regard to CEQA, the CFPRs (14 Cal.
Code Regs. Section 895 et seq.), including Technical Rule
Addendum No. 2, do not govern preparation of the EIS, approval
of the Plan or issuance of the Permits. As discussed in previous
responses, herbicide use is not a Covered Activity. The Plan is
subject to review and approval under the Federal ESA and NEPA.
No State agency approvals are being sought in relation to this
project. Therefore, issues related to the CFPRs are not pertinent to
the analysis here. However, regardless of whether the Plan and
Permits are approved or not, Green Diamond’s THPs will be
subject to all applicable laws, including CEQA. The Plan and
Permits do not relieve the applicant of any other regulatory or
legal responsibility.. See Master Response 4.

G2-16

G2-17
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provide the means by which to perpetuate their cultural traditions. Few of the twelve tribes retain a land
base sufficient to carry out their entire gathering needs, and therefore must rely upon their abonginal
gathering areas, now owned by public and private entities, which subject them to pesticides.

Subsistence gatherers are at risk of exposure 1o forestry herbicides and their breakdown products in
several ways, Basketweavers can be exposed to herbicides while gathering and processing plani
materials, since they use their teeth to strip bark and to hold the materials while weaving. Gathering of
plant materials for food or medicinal use in areas that have been sprayed can also result in exposure to
residues, Hunting near areas that have been sprayed can increase the risk of exposure, since deer can
easily move from spraved areas io adjacent lands.

Many of the plants targeted by herbicide spray programs are in fact native plants that are used by local
Mative Americans for food, basketweaving, and medicinal purposes, inchiding tancak, alder, and
buckbrush. Many other native plants are sprayed even though they are not specifically targeted. Native
American uses of these native plants and animals are not only essential to the material existonce of local
tribes, but they are also an essential past of the Native cultural traditions. Without salmon, deer, tanoak,
basketweaving plants, and other forest species, the cultural traditions of California Indians would not be

possible.
Cumulative Impacts Assessment

Since the potential for direct environmental effects to fish and deer populations related to herbicide use
are not addressed in the proposed HCP, the cumulative impacts assessment required by the California
Board of Forestry’s Technical Rule Addendum No. 2 is inadequate. Furthermore, long-term effects of
breakdown products wnd combimdivim of forestry herbivides amd teir “inei®” ingredicnts have never
been assessed in the environment in which these chemicals arc applied.

CIBA requests that all agencies and Simpson add CIBA 10 the nnjhngliﬂfprallmﬂmmlmdmthis
proposal.

Please include this letter and all references cited herein into the administrative record for the Slmpsm
Resource Company Aquatic Habitat Conservation Plan/Candidate Conservation Agleemmtwﬂh )
Assurances and Drafi Environmental Impact Statement, Del Norte and Humboldt Counties, California.

Smcerely,

Jennifer Kalt
Resource Protection Associate
Northwestern Field Office

ee:  Yurok Tribal Fisheries Department
Yurok Tribal Environmental Program
Karuk Department of Natural Resources
Kark Tribal Fisherics Department
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11/12/2002 11:40 AM FROM: Fax T0: &II%411  FAGE: 008 OF D08

Hupa Tribal Fisheries Department

Tenungwe Tribe

Californians for Alternatives to Toxics

California Department of Fish & Game

California Depariment of Pesticide Regulation
Envircnmental Protection Information Center
Humbeoldt Watershed Council

Klamath Forest Alliance

Morth Coast Regional Water Quality Control Board
Morth Coast Environmental Center

References:

" Minean, P, .C, Boersma, and B, Collins, 1994, An Analysis of Avian Reproduction Studics
Submitted for Pesticide Regulation. Ecotoxicology and Environmental Safety 29: 304-329,

i11.8. Environmental Prolection Agency, Prevention, Pesticides, and Toxic Substances. 1998, .
Reregistration Eligibilty Decision (RED): Triclopyr. Washington, D.C.

*The ESA Proposed 4(d) Rules for Pacific Salmon. National Marine Fisheries Service, June 2000.
1,8, EPA Region X, unreleased report cited by NewsChannel 8, Portland, OR. February 14, 2002,

¥ Wofford, P. N. Bacey, and K.5. Goh. 2001. Surface Water Menitering for Forestry Hesbicides in the
Yurok Aboriginal Territory of the Klamath River Watershed, Spring 2000,

¥ Depariment of Pesticide Regulation pesticide use database. Sacramento, CA.

¥ Paync, G. 1988, Pesticide residues in wildlife: Violoting legal standards? Joumal of Pesticide Reform
7: 1819,

¥ [3 LY. 2002. Data Analysis of Forestry Herbicide Residues in Plants of Importance to California
Tribes. Department of Pesticide Regulation. Sacramento, CA,

Fox, J.E., M. Starcevis, K.Y, Kow, M.E. Burow, and J.A. McLachlan. Endocrine disruptors and |
flavinoid signalling. Nature 413; 128-125. i

*Hayes, T.B., A Colling, M. Lee, M. Mendoza, N. Noricga, A.A, Stuart, A Vonk. 2002,
Hermaphroditic, demasculinized frogs after exposure to the herbicide atrazine at low ecologically !
relevant doses, Proceedings of the Naticnal Academy of Sciences 99: 5476-5480.

% Crisp, T-M. 1997. Special report on environmental endocrine disruption: An effects assessment
and analysis. U.S. Environmental Protection Agency, Washington, D.C. EPA/GI0/R-96/012

5 Garry, V. F., M. E. Harkins, L. L. Erickson, L. K. Long-Simpson, 8. E. Holland, and B. L. Burroughs.
2002, Birth Defects, Season of Conception, and Sex of Children Bor to Pesticide Applicators Living in
the Red River Valley of Minnesota, USA Environmental Health Perspectives 110: 441-449.
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RECEIVED
NOV 18 2002 f

i ina Fisheries SYC
NHHMBEE bat' 74

TO:  Amedee Brickey
US Fish & Wildlife Service
1655 Heindon Rd.
Arcata, CA 95521

James F. Bond

National Marine Fisheries Service
1655 Heindon Rd.

Arcata, CA 95521

FR: Daniel Hall
Director, Forest Biodiversity Program
American Lands

RE: Comments on the Simpson Resource Company's Draft Habitat
Conservation Plan, Draft Candidate Conservation Agreement,
Draft Implementation Agreement, and Draft Environmental
Impact Statement for the North Coast of California

CC:  Senator Barbara Boxer
Senator Dianne Feinstein
Representative Mike Thompson

We are writing to provide input on the Simpson Resource Co's draft Habitat
Conservation Plan (HCP), draft Candidate Conservation Agreement (CCA),
draft Implementation Agreement, and draft Environmental Impact Statement
(EIS), for the Company*s property in the North Coast region of California.

American Lands works with conservation organizations and citizens
nationwide to protect and recover our wildlife and wild places. Our Forest
Biodiversity Program promotes improved resource conservation and restoration
on non-federal forestlands in the west, including through research, education,
and encouraging more effective public policies and market incentives.

The HCP is required as mitigation for Simpson’s proposed Incidental Take
Permit, which will allow the company to kill, harm, degrade, or otherwise
“take™ threatened and endangered species and their habitats. CCAs also appear
intended to function as HCPs for species which are imperiled but as vet
unlisted. In particular, CCAs appear designed to provide landowners with “no
surprises” guarantees for such species. The “take™ permits associated with
CCAs are known as Enhancement of Survival Permits,
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American Lands
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Execulive Director
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Response to Comment G3-1

Regarding the CFPRs, see Master Response 7. Regarding the
criteria for issuance of ESA Section 10 permits, see Master
Response 8. A detailed description of the differences between the
Proposed Action, other alternatives and the No Action Alternative
is presented in EIS Table 2.7-1. Examples of measures that exceed
the requirements of the CFPRs and provide additional protection
for the covered species include:

. Within the outer zone of the Class | &Il RMZ, at least 70
percent overstory canopy would be retained, except for
Class | RMZs located below slope SMZs where 75 percent
overstory canopy closure would be retained.

. Within the RMZs of Class | watercourses and the first 200
feet of Class Il water courses, no trees would be harvested
that are judged likely to recruit to the watercourse.

. During the life of the Permit, only a single harvest entry
would occur into an RMZ except when cable corridors
through an RMZ are necessary to conduct intermediate
treatments.

. Timber harvesting would be prohibited within all Class |
and 2nd order or larger Class Il RMZ inner zones that are
located below SMZs (i.e., RSMZs) (see AHCP/CCAA
Section 6.2.2.1, as further described in AHCP/CCAA
Section 6.3.2.1), except for purposes of creating cable-
yarding corridors when other options are impractical.
Retention of a minimum 85 percent overstory canopy
closure would be required in Class | and 2nd order or
larger Class Il RSMZ outer zones. In addition, no timber
harvesting would be allowed within the entire RSMZ in

53-1

33-2

There are some positive elements to Simpson’s proposed HHCP/CCA. However, given our
time limitations, we will focus our comments on areas where the HCP/CCA and its
associated documents need to be improved to meet core biological, policy, and legal goals
and requirements for HCPs, CCAs, Incidental Take Permits, Enhancement of Survival
Permits and, of course, imperiled species’ recovery.

General Comments

We applaud Simpson for appearing to take the initiative to develop conservation measures
for the covered species, i.e., chinook salmon, coast coho salmon, steelhead trout (which are
listed as threatened), and cutthroat trout, rainbow trout, Southern torrent salamander, and
tailed frog (which are currently unlisted). However, upon closer examination, it appears that
the HCP/ACCA's conservation measures barely expand upon those already required under the
California Forest Practice Rules. These rules are widely known to be inadequate for the
protection and recovery of the covered species. The HCP/CCA's conservation measures
suffer from other problems discussed in detail below, including a failure to identify
conservation measures needed for the covered species’ recovery. Moreover, the HCP/CCA
fails to uwtilize adequate monitoring and adaptive management, and along with the
Implementation Agreement and its “no surprises” guarantees, is in fact designed primarily 10
preclude adaptive management and improvements to the HCP/CCA’s conservation measures
over time.

As discussed further below, there is reason to think at the outset that many of the
HCP/CCA’s prescriptions are inadequate to avoid significant impacts to the covered species,
their chances of survival, and their chances of recovery. For example, the HCP/CCA
contains no measures designed to specifically protect the covered amphibians from the
negative effects of imber harvest and other permitted activities, and will not generally be
providing the older forest habitats associated with these species. Ewven if the plan’s initial
measures were adequate, history and commeon sense show that it is unrealistic and
irresponsible to expect that measures which appear sufficient or properly designed today will
continue to be sufficient or exactly what is needed half a century into the future. During such
a time frame, it is inevitable that significant changes will occur in environmental conditions,
in our knowledge of species’ conservation needs, in the conservation status of different
species, in available impact mitigation measures, in Simpson’s forest management practices,
ele.

Theoretically at least, these shoricomings could be addressed by identifying desired
biological outcomes, and then using monitoring and adaptive management to ensure they are
achieved over time. However, the HCP/CCA fails to identify biological conditions and
outcomes which correspond to survival or recovery for each of the covered species. The
HCP/CCA and its Implementation Agreement also severely constrain any improvements or
supplementation which can be required of the HCP/CCA's mitigation measures through
adaptive management or other processes, regardless of whether these changes are needed to
address known initial shortcomings with the plan, foreseeable changing circumstances,
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the Coastal Klamath and Blue Creek HPAs.

. Inventory of the road network every five years to ensure that
management roads that are no longer needed for log transport or
administrative access are changed to decommission status.

. Treatment of road-related sediment sources over the entire
ownership and front-loading treatment of high- and moderate-
risk sediment delivery sites by providing additional funding
during the first 15 years of the Plan with treatment of all high-
and moderate-risk sediment delivery sites by the end of the
Permit period.

. Development of a response plan to large storm events that could
result in major sediment inputs to stream channels.

The Plan also includes a substantial monitoring effort that includes

effectiveness monitoring, response monitoring, population monitoring

of some covered species, and an experimental watershed program as set
forth in Plan Sections 6.2.5 and 6.2.7 and further described in

AHCP/CCAA Sections 6.3.5 and 6.3.7. Conservation measures in the

AHCP/CCAA can be changed over time through adaptive management

based on the results of this monitoring. See AHCP/CCAA Sections

6.2.6, 6.3.6 and, specifically regarding the “feedback loop” connecting

the monitoring program and the adaptive management program, see

AHCP/CCAA Section 6.3.5.1.2. A process identifying the triggering

and application of adaptive management measures and use of the

Adaptive Management Reserve Account (AMRA) is described in

AHCP/CCAA Section 6.3.6. See Master Response 15 regarding the

AMRA. See also Response to Comments G3-2 through G3-57, which

respond to the commenter’s specific comments on the AHCP/CCAA

conservation measures, and response to Comment G10-57 regarding
comparative analysis with CFPRs.
Response to Comment G3-2

The ESA requires that a conservation plan, as a whole, meet the
requirements discussed in Master Response 8. In other words, the ESA
does not require each specific measure to avoid impacts to species and
habitats, but that the effect of the suite of measures together will meet
the ESA requirements to minimize and mitigate the impacts of take to
the maximum extent practicable and ensure that permitted take will not
appreciably reduce the likelihood of survival and recovery of the species

in the wild. The habitat requirements of the covered species, as
presented in AHCP/CCAA Section 3, represent the requirements of a
suite of “cold-water adapted species” that all are sensitive to excess
sediment inputs and benefit in a variety of ways to increased levels of
LWD. Many of the conservation measures, such as those to reduce
sediment inputs into streams (see, for example, the slope stability and
road management measures in AHCP/CCAA Section 6.2.2 and 6.2.3),
will benefit all of the covered species. Other measures, such as the Class
Il and 111 conservation measures along with the headwall swale
measures are primarily designed to protect the amphibian covered
species. Under the Plan, the RMZs will mature in age and size. See
response to G3-4 relating to the maturing of RMZs under the Plan.
AHCP/CCAA Sections 6.2.5 and 6.2.6 outline the monitoring program
and adaptive management requirements. Adaptation is not expected to
be unlimited [see the Five Points Policy, 65 Fed. Reg. 35242 (June 1,
2000)].
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Response to Comment G3-3

Comments regarding whether Green Diamond should be required
to attain biological goals and objectives have been addressed in
Master Comment 12.

Response to Comment G3-4

See Master Response 8 regarding the ESA Permit issuance
criteria; Master Response 12 regarding biological goals; and
Master Response 6 regarding the relationship of this Plan to other
HCPs. NMFS believes that the Plan does use “best available
technology” for minimizing or mitigating impacts as required by
Title 50 of the Code of Federal Regulations section
222.307(c)(1)(iv). For example, the monitoring techniques are
current and credible and the road management measures and road
assessment methodologies, based on Weaver and Hagens (1994),
are best practices.

See Master Response 19 regarding assurances for unlisted species.
The Services believe the conservation measures , adaptive
management measures and triggers are sufficient to meet the
issuance criteria for bot the ITP and ESP. The Services provide
assurances to land owners in recognition of two fundamental
points: 1) implementation could provide many benefits for covered
species and their habitats, including early protection for unlisted
species and possibly, prevention of the need to list such a species
in the future; and 2) existing laws often provide insufficient
incentives for non-Federal landowners to include species
conservation in their day-to-day management activities.

33-2

33-3

33-4

problems with the plan’s measures which may not be foreseen, and other foreseen and
unforeseen events and circumstances, even including changes in Simpson's forest
management practices.

The HCP/CCA itself begins to acknowledge this problem, inasmuch as the Implementation
Agreement deseribes the HCP/CCA as “prescription-based” and as not being expected to
meet concrete biological goals for the covered species. This statement reveals a serious
internal contradiction in the HCP/CCA and related analyses and planning documents. On the
one hand, the HCP/CCA and related documents claim that the HCP/CCA’s conservation
measures meel important conservation objectives for the covered species, and are sufficient
to avoid “jeopardizing™ their survival and recovery. On the other hand, the HCP/CCA is ot
required to actually produce concrete biclogical outcomes which correspond to the species”
survival and recovery.

Put another way, one cannot rationally expect the HCP/CCA to be sufficient over time to
avoid significant impacts to the covered species’ chances of survival, much less recovery, if
the HCP/CCA does not identify biological outcomes which correspond to the species’
survival and recovery, if one does not require the HCP/CCA 1o produce these outcomes at
different time frames, and if one does not require changes to the HCP/CCA which may be
needed if these objectives are not being met. Unfortunately, this HCP/CCA and its
Implementation Agreement do none of these things. In fact, many elements of the
HCP/CCA and its Implementation Agreement are clearly designed to preclude these things.

Thus the HCP/CCA fails to meet ESA section 10°s issuance criteria for Incidental Take
Permits that relate to species” survival and recovery. Quite simply, an HCP/CCA which is
not expected to meet biclogical goals corresponding to the covered species’ survival and
recovery cannot be expected to avoid harming those species® chances of survival and
recovery. Moreover, because the HCP/CCA. fails to include basic components for a
scientifically valid HCP/CCA - biological goals that correspond to the covered species’
survival and recovery, sound initial mitigation measures designed to achieve these goals,
monitoring and adaptive management provisions which ensure that the goals will actually be
met over time, and landowner “assurances” provisions which do not preclude adaptive
management changes -- the HCP/CCA fails to meet section 10°s other major issuance
criteria: minimization and mitigation of the impacts of “take” to the “maximum extent
practicable.” Similarly, the HCP/CCA fails to utilize the best available technology as
required by the National Marine Fisheries Service's (NMFS'") regulations for HCPs, Tt
should also be noted that other HCPs for public and privately-owned commercial timberlands
in the Western US have included some or all of these basic components.

It will be particularly inappropriate to provide Simpson with regulatory assurances in relation
to tailed frog and Southem torrent salamander. As noted by the “no surprises™ rule and
Congressional intent for ESA section 10, unlisted species should only be covered by section
10 permits if they are addressed as if they were listed. However, the HCP/CCA has failed to
do this. As discussed below, the HCP/CCA largely fails to provide mitigation measures
specifically for tailed frog and Southern torrent salamander. As noted in HCP/CCA
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The decision to include a proposed, candidate or other unlisted species
in an HCP is a voluntary one made by a Permit applicant - not the
Services. The amphibian covered species (tailed frog and southern
torrent salamander) currently are unlisted. Even though incidental take
coverage is not required for these species, Green Diamond has
volunteered to include conservation measure and monitoring for these
species These conservation measures have been developed using the
biological goals and objectives in the Plan(AHCP/CCAA Section 6.1.

Regarding old growth forests, several studies have reported that the
covered amphibians have increased abundance in old growth forests
relative to young forests, but no study to date has shown a dependence
on old growth forests. As described in AHCP/CCAA Section 4.3.11,
studies conducted within Green Diamond’s ownership (Diller and
Wallace 1996; 1999) indicate that these headwater amphibians are well
distributed throughout the Plan Area (see Appendix C-11). Furthermore,
they do not require old growth forests per se, but rather stream
characteristics that are often more commonly found in old growth
forests (i.e., cold water and “clean gravels™). These species have
continued to persist throughout the Plan Area as a result of the
combination of a cool coastal climate and favorable geology in much of
the Plan Area. Furthermore, the conservation measures that specifically
protect headwater streams - Class Il, 111 and headwall swales (see
AHCP/CCAA Sections 6.2.1.3 through 6.2.1.7) - would allow habitat
conditions in these streams to continue to improve relative to current
conditions. For example, the riparian areas for the majority of the Class
Il streams, where the covered amphibian species reside, would be made
up of stands in excess of 100 years old by the end of the Permit term.
The Plan does not have the objective to create old growth or late
successional forests, because as previously stated, none of the covered
species are directly dependent on these older forests. However, under
the Plan, most of the streams would have riparian areas with late

successional habitat characteristics by the end of the term of the Permits.

The Services believe the headwaters monitoring projects are designed
appropriately to detect impacts to amphibians early on. The monitoring
is a paired BACI design to provide for the most sensitive approach in
detecting a management (harvesting) effect. If a significant effect is

detected, an assessment would be triggered (yellow or red light
threshold) to determine how the impact should be corrected. See
AHCP/CCAA Section 6.2.5.
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Response to Comment G3-5

See the response to Comment G3-4. See also Master Response 15
regarding the adaptive management reserve account (AMRA).

Response to Comment G3-6

See Master Response 4. The monitoring as described above is
designed to detect impacts to the covered amphibian species, that
would result in significant changes to their population status,
incuding environmental contaminants. However, it should be
noted that covered amphibians do live in habitats with rapidly
flowing water, which minimize the risk of significant exposure to
these materials in contrast to amphibians in still-water habitats.

Response to Comment G3-7

As described in the Plan and EIS, the USFWS believes that the
benefits to the covered amphibian species from Plan
implementation would, if combined with conservation measures
that could be applied on other similarly situated lands where these
amphibians exist, contribute to their status sufficiently to avoid the
need to list them under the ESA..

Response to Comment G3-8

The American Land Alliance’s August 7, 2000, scoping letter has
been incorporated. See response to Comments G3-98 through G3-
193.

33-4

33-5

33-f

z3-7

3-8

Appendix D.1.6, tailed frogs are associated with late successional forests, and Southern
torrent salamanders are heavily impacted by overstory removal. Other literature cited below
also suggests that torrent salamanders are closely associated with old growth forests.
Nevertheless, the HCP/CCA neither requires the maintenance of late successional forest
conditions amywhere, nor does it adequately preclude overstory removal in upper stream
reaches, seeps, and other important habitat areas for tailed frog and Southern torrent
salamander, including in seeps and springs which have been impacted by past practices,
which are lacking aquatic life, and which are thus not identified as class Il waters. To the
extent the HCP/CCA does include mitigation measures which may benefit the amphibians --
i.e., the HCP/CCA’s riparian zone protections -- those measures are oriented towards the
protection of lower stream reaches. Meanwhile, upper stream reaches are more important for
amphibians, as noted by HCP/CCA figure 3-1 and Table 3-2. Morcover, as discussed below,
the HCP/CCA’s riparian zone protections allow larger and older trees to be logged in the
majority of the riparian zones.

Similarly, Congressional intent for ESA section 10 clearly indicated that HCPs were
expected to benefit the covered species, in return for providing landowners with regulatory
flexibility and assurances. However, Simpson’s HCP/CCA does not require benefits to
amphibians. In fact, flaws in the plan’s monitoring and adaptive management thresholds
could allow significant continued impacts to the species.

The HCP/CCA also completely fails to address Simpson’s likely use of herhicides and other
chemicals which are likely to significantly impact tailed frogs and Southern torrent
salamander, and their chances of survival and recovery.

Thus it can not be reasonably concluded that the HCP/CCA minimizes and mitigates impacts
to tailed frog and Southetn torrent salamander to the maximum extent practicable, nor can it
be reasonably concluded that issuance of a “take™ permits for these species, based upon the
measures provided in the HCP/CCA, would provide for these species’ survival, much Jess
their recovery.

As discussed below, the HCP/CCA also fails to meet a number of other important biological
and legal objectives and requirements for HCPs and CCAs and the recovery of the covered
species.

The HCP/CCA and EIS also both fail to address many of the points raised in our scoping
letter of August 7, 2000. Please note that we wish to incorporate our NEPA scoping letter
into these comments by reference,

Given these problems, and those described in more detail below, we cannot support the
issuance of an Incidental Take Permit or an Enhancement of Survival Permit to Simpson,
particularly if “no surprises” type guarantees are associated with these permits. We urge the
US Fish & Wildlife Service (IUSFWS) and NMFS (collectively, the Services) to correct the
HCP/CCA’s deficiencies before issuing these permits to the Company.
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Response to Comment G3-9

See Master Response 19 regarding regulatory assurances and the
treatment of unlisted species under CCAA/ESP as compared to an
HCP/ITP. In addition, see EIS Section 1.3, AHCP/CCAA Section
1.4.1 and Master Response 8 regarding the Permit issuance
criteria.

Response to Comment G3-10

Green Diamond is seeking take authorization for these species
under ESA Section 10(a)(1)A). By definition, this section does not
impose a “no take” standard. Instead, it provides authority for the
Services to authorize incidental take and thereby grant an
exception to the take prohibition in ESA Section 9 in the event
these species become listed under the ESA during the term of the
Permits. The issuance criteria for ESPs are listed in EIS section
1.3, AHCP/CCAA Section 1.4.1, and Master Response 8-- there is
no requirement to “significantly enhance” a species’ chances of
survival and recovery in these criteria, For example, populations of
tailed frog and southern torrent salamander ware well distributed
across the Plan Area, and “significant enhancement” may not be
required under the Plan to meet the ESP criteria.

33-2

3-10

Conservation and Permit Issuance Standards Which Should Apply to the Unlisted

Species

The Services’ CCA regulations include some of the same conservation plan requirements and
permit issvance standards required of HCPs and Incidental Take Permits. Inasmuch as this is
the case, our comments that reference standards and requirements for HCPs will be equally
applicable to the proposed CCA and Enhancement of Survival Permit. Examples include
requirements to minimize and mitigate the impacts of “take™ to the maximum extent
practicable, and to avoid harming species’ chances of recovery, as well as their survival.

With regard to the unlisted species, the HCP/CCA should also be required to meet all other
statutory, regulatory, and policy goals and requirements for HCPs, including the
requirements of the Services’ HCP Handbook. To the extent that Simpson's industrial forest
management practices will “take™ the covered unlisted species, it will be inappropriate and
harmful to issue an Enhancement of Survival Permit for the covered species, particularly
cufthroat trout, tailed frog, and Southern torrent salamander, unless the CCA also meets these
other goals and requirements for HCPs,

To the extent that it is appropriate to give Simpson an ESA section 10 permit and associated
regulatory assurances for these unlisted species, the permit and assurances should be
accompanied by a conservation plan which, at 8 minimum, meets the ESA section 10
standards and the Services’ planning standards for HCPs. Likewise, the Services® issuance
criteria for such a plan should be the equivalent, at a minimum, to those for HCPs. HCPs are
how Congress and ESA section 10 intended for the impacts of harm or “take” to imperiled
species to be addressed, when permitting actions that may “take” imperiled species. The
structure of ESA section 10 clearly suggests that permits for actions which may harm
imperiled species are to be accompanied by mitigation plans, i.e., HCPs. Such permits are
authorized by ESA section 10(a)(1)(B). Permits authorized by ESA section 10(2)(1)A) are
clearly for actions which only benefit, and do not harm imperiled species, since no mitigation
plans are envisioned in connection with section 10{a)(1)(A), and since only enhancement of
propogation and enhancement of survival activitics are mentioned in 10{a){1)(A).

As has been reflected in the final “no surprises” rule, Congress also intended for unlisted
species to be addressed through ESA section 10 and covered by regulatory assurances only if
they are addressed “as if listed.” Addressing them *“as if listed” means developing an impact
mitigation plan which meets all relevent requirements for HCPs, including the requirements
of ESA section 10{a)(2), ESA section 7, the Services® regulations for HCPs and other
permits, and the Services’ HCP Handbook.

Simpson’s forest management eperations are clearly likely to harm or “take” cutthroat trout,
tailed frog, and Southem torrent salamander, and perhaps also rainbow trout. The potential
for intensive industrial forestry practices like those employed now or potentially by Simpson
to harm cutthroat trout and the amphibians is clearly indicated by information inciuded in the
HCP/CCA and related planning documents, the administrative records relating to cutthroat
trout, and other sciemtific literature, Moreover, as discussed elsewhere in our comments,
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Page 6 Simpson i:‘] not likely to be significantly enhancing the amphibians' chances of survival and
recovery; in fact, the HCP/CCA would allow significant impacts to tailed frog and Southern

torrent salamander. Cutthroat trout are also equally or more sensitive to habitat

modifications resulting from industrial forestry operations as the other covered salmonids,

Response to Comment G3-11 il which are also expected to be “taken” by Simpson.
See M?Ster_ ReSFlzonEe 9 for response to comments regarding Adeguacy of Conservation Planning and Impact Mitigation - Impact Assessment
guantification of take.
Requirements:

Lands may be added to the Plan Area in accordance with it ope e e e e T““m tT;H?P:Ed ety

. ermit’s anticip impacts, including the amount, exten e of “take,” as well as the
g’;‘nﬁé ECCI;'IA"'[AI‘ nflf::lf:di?c;zth 363;&:1 f:;%%{;ﬁg ;ﬁf;&g‘ﬁ anticipated impact on habitats and the likelihood of habitat restoration."
HPAs, Green Diamond would submit to the Services a description Sierra Club et al v. Bruce Babbitt et al found that HCPs need to determine how many

distribution of the species is throughout its remaining habitat, and how this relates to the

biological and physical characteristics that such lands share with specles’ minimum viable population.?

existing Plan Area lands in that HPA. Characteristics found
relevant to planning and implementation of the Plan for each HPA ; Comments:
have been described in AHCP/CCAA Section 4.4 and may include

geology and geomorphology, climate, vegetation, habitat hedlChCEA ixls xerr (ese teyitanaaly,

conditions (including water temperature, channel and habitat type, The HCP/CCA’s planning documents and Implementation Agreement also incorrectly
LWD inventory, and estuarine conditions), salmonid population assume that any timberlands which Simpson may purchase and request to include in
estimates and covered species occurrence and status (see also G3-11 the HCP/CCA and “take” permit will be similar to the original plan.area, in terms of
Master Response 3.7 and 3.11 regarding the conditions on lands in ma;ﬁﬁfamﬁ?ﬁ T&ﬁ?ﬁdﬁ‘mﬁmﬂaﬁfﬁﬁﬁﬂg o

the HPAs that could be added to the Plan Area in the future). The commercial timber companies may indeed be in a condition similar to those held by
IA limits expansions of the Plan Area under this process to an Simpson, Simpson could also potentially purchase other forestlands which are more

ecologically intact, such as those which may be held by non-industrial private
forestland owners in the area.

additional 15 percent of the Initial Plan Area.

Based upon the analysis of the HPAs provided in the Plan, it is Requirement:

presumed that all commercial timberlands within each HPA in the

Eligible Plan Area share similar relevant characteristics and, The effects of likely future changes in environmental conditions, including those related to
therefore, that adding such lands to the Plan Area during the term siiiane clisngs; ki he-accoonted £x.

of the Permits will not likely result in adverse effects on the Comments:

covered species different from those analyzed in connection with

the original Plan Area. If the disagree that the relevant G3-12 The HCP/CCA largely fails to plan for future changes in environmental conditions,

characteristics of the proposed lands within the HPAs proposed for including those which may occur as  result of human-induced climate changes.
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addition to the Plan Area are sufficiently similar to existing Plan Area
lands, the Services and Green Diamond will confer in good faith and
pursue the informal dispute resolution mechanisms set forth in 1A
paragraph 13.6 in an effort to reach an agreement. Until concurrence is
reached, such lands proposed by Green Diamond for inclusion will not
become part of the Plan Area except pursuant to the formal amendment
process set forth in IA paragraph 12.

Response to Comment G3-12

The Plan and 1A do consider other changes in conditions that may occur
over the term of the Plan and Permits [see, e.g., changed circumstances
(AHCP/CCAA Section 6.2.9 and 1A paragraph 9) and unforeseen
circumstances(AHCP/CCAA Section 6.2.10 and IA paragraph 4.3)].
The comment does not provide any information to explain how a
cumulative impact could result from future changes in environmental
conditions that might occur as a result of human-induced climate
change, or provide a basis to conclude that any such change should be
evaluated further here; such potential impacts are not reasonably
foreseeable.
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Response to Comment G3-13

The Plan and EIS pertain to ESA sections 10(a)(1)(A) and
10(a)(1)(B). Requirements under ESA section 7 will be addressed
in the Services’ biological opinions for the issuance of the ITP and
ESP.

Response to Comment G3-14

The starting point for evaluation of potential effects is the baseline
condition. The baseline is discussed in Master Response 1 and
AHCP/CCAA Section 2, and is used as a point of comparison in
the evaluation of the No Action Alternative in the EIS (see EIS
Section 2.1 and, e.g., EIS Sections 4.22 and 4.4.2). Regarding the
Plan’s biological goals and objectives, the Services believe that
“Explicit biological goals and objectives clarify the purpose and
direction of the HCP’s operating conservation program. They
create parameter and bench marks for developing conservation
measures, provide the rationale behind the HCP’s terms and
conditions, promote and effective monitoring program, and, where
appropriate, help determining the focus of an adaptive
management strategy....Biological goals provide broad, guiding
principles for and HCP’s operating conservation program and the
biological goals are the rationale behind the minimization and
mitigation strategies.” (65 FR 35251). The “maximum extent
practicable” ITP issuance criterion pertains to minimizing and
mitigating the impacts of take, not the biological goals and
objectives. Finally, the Services have determined that issuance of
the ITP and ESP will not appreciably reduce the likely hood of
survival and recovery of any of the covered species in the wild.

G3-13

G3-14

Requirement:

Under ESA section 7, the Services must, for each of the covered species, evaluate the
curnulative impact of each form of “take™ authorized by the Incidental Take Permit, across
the plan area, across the larger ecological region, and across each of the species’ ranges. The
effects of other “take™ authorizations on public and private lands must also be accounted for,
as must other activities which may affect the covered species. The cumulative effect of the
permitted activities in the plan area and across the species’ ranges must be evaluated relative
to conditions associated with each of the species’ survival, and with each of the species’
recovery.

Comments.:

The HCP/CCA and EIS fail to adequately meet these requirements. The planning
documents' cumulative effects analyses are quite cursory, and fail to account for
impacts occurring outside the immediate plan area, including within the larger
ecological region, and within the covered species’ ranges. The analyses also
completely fail to address impacts to the covered amphibian species, tailed frog and
Southern torrent salamander. The analyses also fail to compare the outcomes of the
HCP/CCA and other activities with outcomes that would correspond to the recovery
and survival of each of the covered species.

Adeguacy of Conservation Planning and Impact Mitigation — Biological Goals

General Comments on Biological Goals and Objectives:

The HCP/CCA's biological goals and objectives do not provide a sufficient basis for
a biologically or legally adequate HCP or CCA. The plan’s goals and objectives are
extremely simplified and vague, fail to address a host of specific population and
habitat variables, are not defined to the maximum extent practicable, do not include
indicators and outcomes which correspond to the species” recovery, and are not
sufficient to ensure that cumulative impacts to the species’ survival and recovery are
avoided.

Many of the goals and objectives are defined relative to current conditions, rather than
conditions clearly associated with specific species’ survival and recovery needs.
Given that historical and current land management practices and habitat conditions
are not sufficient for the species’ survival and recovery, it is highly unlikely that
objectives defined solely in relation to current conditions will adequately provide for
the covered species’ survival, much less recovery. Even the objectives for monitoring
and adaptive management are defined relative to current conditions, meaning that
these provisions will not function to address shortcomings in the plan’s other goals,
objectives, and conservation measures.
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Response to Comment G3-15

The compliance of the Plan and Permits with the ESA Section 10
approval criteria is discussed in Master Response 8. Biological
goals and objectives have been discussed in AHCP/CCAA Section
6.1 and Master Response 12. To meet the statutory criteria for
approval of an HCP/ITP, Green Diamond’s conservation program
must: (i) minimize and mitigate the impacts of authorized
incidental take of covered species that may result from Covered
Activities to the maximum extent practicable and (ii) ensure that
any such taking will not appreciably reduce the likelihood of the
survival and recovery of such species in the wild. While these
statutory criteria themselves are biological in nature, NMFS and
USFWS have issued an Addendum to the HCP Handbook (the
“Addendum” also is referred to as the “Five Points Policy”)
calling for an HCP to identify specific biological goals and
objectives based on the Proposed Action that necessitates
incidental take Permit issuance and the conservation needs of the
covered species. As the Services explained in proposing the
Addendum, the “biological outcome of the operating conservation
program for the covered species is the best measure of the success
of an HCP” (64 Fed. Reg. 11585). Further, the Service stated (at
65 Fed. Reg. 35251):

Explicit biological goals and objectives clarify the
purpose and direction of an HCP’s operating
conservation program. They create parameters and
benchmarks for developing conservation measures,
provide the rationale behind the HCP’s terms and
conditions, promote an effective monitoring program, and,
where appropriate, help determine the focus of an

G3-14

G3-15

G3-16

G3-17

G3-18

G3-1%

Requirements:

Specific, measurable biological goals and objectives must be identified for each of the
covered species, and address target population levels, and all specific habitat components and
conditions which are associated with each of the species’ recovery.

Comments.

The HCP/CCA fails to meet these requirements with regard to each of the covered
species.

Specific, verifiable outcomes are not identified in relation to most habitat components
and conditions for the covered species.

The water temperature objective appears to be defined relative to current conditions
and watershed sizes, and does not appear to be defined relative to specific objective
conditions associated with each of the covered species’ conservation nesds.

Population targets are only provided for the amphibian species, and even then, they
are identified relative to current conditions, not to population levels associated with
the species’ survival or recovery. The amphibian population targets are also defined
only in terms of percentages of area units in which amphibians are found, meaning
that the presence of only one amphibian per unit arca might be sufTicient to meet the
objective, even though this might correspond to a highly depressed population. The
lack of objectives which correspond to specific habitat conditions needed by the
covered amphibians also means that the presence of amphibians at any given time
could also be a false indicator of their viability, since the degradation of habitat
conditions may have a delayed impact on population levels.

The large woody debris (L WD) objective fails to require provision of debris of sizes
historically found in the planning area, i.e., sizes associated with habitat conditions
required by the covered species. The objective also fails to require provision of
source trees for woody debris on steep, unstable slopes, in headwall areas, along
intermittent streams, and other areas which normally serve as sources of LWD into
stream channels. Rather, the HCP/CCA simply requires source trees in the narrow
riparian buffers along major stream channels, However, given the steep slopes found
in the plan area, this means that trees falling into the stream channel will often span
the channel well above the stream bed, and fail to provide the desired ecological
function.

Regquiremenis:

“Biological objectives are the different components needed to achieve the biological goal
such as preserving sufficient habitat, managing the habitat to meet certain criteria, or
ensuring the persistence of a specific minimum number of individuals.” “Biological
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adaptive management strategy. . . .Biological goals provide
broad, guiding principles for an HCP’s operating conservation
program and the biological goals are the rationale behind the
minimization and mitigation strategies.

The Addendum guides how biological goals and objectives are to be
included in HCPs. Under this policy, one of the two ways is to structure
an HCP using a prescription-based approach in which biological goals
and objectives guide the development of specific measures that are
included in the operating conservation program. In other words, under a
prescription-based HCP, the measures are specific and enforceable, and
the goals and objectives provide guidance. Green Diamond has elected
to structure its Plan as a prescription-based HCP. The AHCP/CCAA
Section 6.2 sets forth the specific conservation measures that are based
on the Plan’s biological goals and objectives. The AHCP/CCAA Section
6.3 supplements the Operating Conservation Program with further
discussion of the intent, rationale and analysis that underlie the specific
conservation measures and commitments outlined in AHCP/CCAA
Section 6.2.

Response to Comment G3-16

The role of biological goals and objectives in a prescription-based HCP
is not to provide “specific verifiable outcomes,” but rather to guide
development of specific measures that have been included in the
operating conservation program (see response to Comment G3-15 and
Master Response 12).

Response to Comment G3-17

Water temperature objective is appropriately targeted at the covered
species’ conservation needs. As discussed in response to Comments G3-
15 and G3-16 and in Master Response 12, biological goals and
objectives in a prescription-based plan guide development of specific
measures that are included in the operating conservation program.
Further, as the Services explained in the Addendum: “In the context of
HCPs, biological goals are the broad, guiding principles for the
operating conservation program of the HCP. They are the rationale
behind the minimization and mitigation strategies. For more complex

HCPs, biological objectives can be used to step down the biological
goals into manageable, and, therefore, more understandable units” (65
Fed. Reg. 35251).

As set forth in AHCP/CCAA Section 6.1.2.1, one of the intended results
of Green Diamond’s Operating Conservation Program is to “[m]aintain
cool water temperature regimes that are consistent with the requirements
of the individual species.” This goal is “stepped down” in the summer
water temperature objective set forth in AHCP/CCAA Section 6.1.2.2.1
and is designed to address the needs of the covered species. Together,
the biological goal and objectives guided development of the riparian
management and other specific measures set forth in the Operating
Conservation Program (AHCP/CCAA Section 6.2).

Response to Comment G3-18

As set forth in AHCP/CCAA Section 6.1.2.1, one of the intended results
of Green Diamond’s Operating Conservation Program is to “[a]llow for
the maintenance or increase of populations of the amphibian covered
species in the Plan Area through minimization of timber harvest-related
impacts on the species.” This goal is “stepped down” in the two-part
amphibian population objective set forth in AHCP/CCAA Section
6.1.2.2.3; the objective of having no measurable impact on the
population, along with a percentage presence, is a credible objective for
the amphibian species. Together, the biological goal and objective
guided development of the riparian management and other specific
measures set forth in the Operating Conservation Program
(AHCP/CCAA Section 6.2). As explained in AHCP/CCAA Section 4
and Appendix C of the Plan, certain characteristic habitat types in each
of the HPAs and certain existing factors appear to be limiting the
survival and recovery of the covered species, their habitats or the proper
functioning of healthy aquatic/riparian ecosystems. With this and the
biological goals and objectives in mind, the conservation measures in
the Operating Conservation Program have been developed to address
these constraints.

Response to Comment G3-19

See Master Response 18. The data provided in the Plan indicates that
the lack of the larger sizes of LWD is one of the key potential limiting



factors in the Plan Area. The riparian conservation measures
(AHCP/CCAA Section 6.2.1) are specifically designed to allow for
retention and maximum growth of those trees that have the greatest
potential to provide functional LWD. However, without active
intervention (e.g., direct placement of LWD in the streams), nothing can
be done beyond retaining these riparian trees and allowing them to grow
with the expectation that some of them will recruit to the stream.
Further, the slope stability measures (AHCP/CCAA Sections 6.2.2 and
6.3.2) specifically provide for retention of trees on unstable slopes and
headwall areas. The Services believe the LWD measures in the Plan are
sufficient, particularly when considered in the context of the Plan as a
whole.
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Response to Comment G3-20

The quoted selections from the Addendum assume that this is a
results-based HCP. However, Green Diamond’s Plan is G3-20
prescription-based. See response to Comment G3-15 and Master

Response 12.

Response to Comment G3-21

The quoted selections from the Addendum assume that this is a
results-based HCP. However, Green Diamond’s Plan is
prescription-based. See response to Comment G3-15 and Master
Response 12.

Response to Comment G3-22

Consistent with a prescription-based approach, the Plan’s G

biological goals and objectives guide the development of specific
measures that are included in the Operating Conservation
Program. See response to Comment G3-15 and Master Response
12. Further, as explained in AHCP/CCAA Section 4 and
AHCP/CCAA Appendix C, certain characteristic habitat types in
each of the HPAs and certain existing factors appear to be limiting
the survival and recovery of the covered species, their habitats or
the proper functioning of healthy aquatic/riparian ecosystems.
With this and the biological goals and objectives in mind, the
conservation measures in the Operating Conservation Program
(AHCP/CCAA Section 6.2) have been developed to address these

constraints. G3-22

objectives should include the following: species or habitat indicator, location, action,
quantity/state, and timeframe needed to meet the objective.”

Commenis:

The HCP/CCA fails to meet most of these requirements. No timeframes are
identified for meeting the plan's objectives for large woody debris, summer water
temperatures, monitoring and adaptive management, and amphibians. Specific,
measurable outcomes are not identified for most of the habitat conditions and
parameters associated with the covered species and their recovery. As discussed
above, adequate population and habitat targets are not identified for most of the
covered species. Generally no locations are identified in relation to the goals and
objectives.

Requirements:

“__.each covered species that falls under that goal or objective must be accounted for
individually as it relates to that habitat.™

Comments:

The HCP/CCA fails to provide poals and objectives specific to each of the covered
species. Even where there are objectives specific to the amphibian species, they are
so generalized as to not account for differences between the amphibian species and
their conservation needs.

Requirements:

“The biological goals and objectives of an HCP are commensurate with the specific impacts
and duration of the applicant's proposed action.™

Comments:

The HCP/CCA’s biological goals and ohjectives are extremely vague and cursory,
despite the fact that the HCP/CCA and “take” permit provide the applicant with
regulatory assurances for 50 years -- or longer — over an area of roughly half a
million acres. (While the initial plan term is for 50 years, the Implementation
Agreement allows the plan and its regulatory assurances to be extended for indefinite
periods.) Nor do the goals and objectives correspond to specific conditions associated
with the covered species’ recovery, despite the plan’s extensive and even indefinite
duration. The goals and objectives are also not commensurate with the potential
impact of the applicant’s permitted land management activities, many of which have
the potential to extirpate the covered species in the planning area.
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Response to Comment G3-23

See Master Response 8.2.

Response to Comment G3-24 33

The concept of “measurable verifiable outcomes” is addressed in
response to Comment G3-16.

G3-24

Requirements:

“...the Services will ensure that the biological goals are consistent with conservation actions
needed to adequstelef minimize and mitigate impacts to the covered species to the maximum
extent practicable.”

Comments:

The plan’s goals and objectives are not defined to the maximum extent practicable,
and do not include measures which correspond to mitigation measures which would
offset impacts to the covered species to the maximum extent practicable.

Requiremenis:

Sierra Club et al v. Bruce Babbitt et gl found that current data on species’ conditions and
recovery necds must be used.”

Comments:

Population levels and habitat conditions and parameters associated with each of the
covered species’ recovery are not identified, nor are they roflected in the plan’s goals
and objectives. To the extent that any measurable and verifiable outcomes are
identified in the plan's goals and objectives, they typically are defined in relation to
current conditions in the plan area, and are not necessarily defined in relation to
conditions associated with the species’ survival or recovery.

Adequacy of Conservation Planning and Impact Mitipation — Extent and Quality of

Requirements:

ESA section 10(a)(2)(B)(ii) requires HCPs to minimize and mitigate the impacts of “take” to
the “maximum extent practicable.”

NMFS' rules for permits also state that the Administrator will consider whether the best
available technology was used for impact minimization and mitigation.”

The Services’ HCP Handbook states that if the landowner cites economic considerations as
the reason for failing to utilize an alternate land management approach, then the landowner
must provide supporting economic information, unless it is proprietary.”

The Services must analyze and document whether the HCP has indeed minimized and

mitigated “take™ to the maximum extent practicable.'” The Services' HCP Handbook also
requires the Services to consider the cost of additional mitigation, the benefits of additional
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Response to Comment G3-25

See Master Response 8 for information on the ITP issuance
criterion of minimizing and mitigating the impacts of taking to the
maximum extent practicable.

Best Available Technology

NMFS includes consideration of the use of “best available
technology” for minimizing or mitigating impacts as one of the -
criteria for issuance of an ITP (50 C.F.R. Section
222.307(c)(2)(iv)). The measures included in the Operating
Conservation Program are based on the best available information
and the Services believe that the best available technology was
employed here; therefore, the Plan meets the ESA approval
criteria. L

G3-25

Economic Data

The Services’ guidance for implementing ESA Section 10, the
HCP Handbook (at 7-3), recognizes that the Services’
consideration of the mitigation program proposed by a Permit
applicant is based on two factors: First, the adequacy of the
minimization and mitigation program and, second, whether it is
the maximum that the applicant can practically implement and that
the two considerations are not to be given equal weight:

G3-26

“To the extent maximum that the minimization and mitigation
program can be demonstrated to provide substantial benefits to
the species, less emphasis can be placed on the second factor.
However, particularly where the adequacy of mitigation is a close
call, the record must contain some basis to conclude that the
proposed program is the maximum that can be reasonably .
G3-28

G3-27

mitigation, the amount of mitigation provided by other landowners, and the landowner's own
abilities.""

In the Natomas HCP case, the court agreed that the Services must consider HCP alternatives
which would provide higher levels of mitigation than the proposed HCP, stating that “...the
most reasonable reading of the statutory phrase “maximum extent practicable™ nonetheless
requires the Service to consider an altemative involving greater mitigation.” The court also
found that the Services must have some basis for finding that higher levels of mitigation
aren't practicable, stating that .. .the record should provide some basis for concluding, not
just that the chosen mitigation fee and land preservation ratio are practicable, but that a
higher fee and ratio would be impracticable.”"?

Comments:

None of the preceding requirements have been met. The HCP/CCA clearly fails to
mitigate and minimize impacts to each of the covered species to the maximum extent
practicable. The plan also fails to use the best available technelogy. Simpson has
also failed to provide economic data supporting the conclusion that more effective
conservation measures would not be practicable. The EIS and HCP/CCA analyses
also fail to adequately and independently examine the question of whether Simpson
has vsed the most effective conservation measures practicable.

The HCP/CCA's mitigation measures are heavily dependent upon measures for
riparian zone buffers. However, the HCP/CCA’s riparian buffer measures are
dramatically weaker and less sufficient for the covered species’ survival and recovery
than riparian buffer measures included in other recent HCP's and “take™ permits
approved for industrial forestry operations in the region, demonstrating that the
HCP/CCA has not mitigated impacts to the covered species to the maximum extent
practicable. The Pacific Lumber HCP, for example, provided the following
measures: Class [ streams: inner, no-harvest buffer to 100 ft.; outer, single-tree-
selection-only buffer to 170 fi. Class Il streams: inner, no-harvest buffer to 30 ft.;
outer, single-tree-selection-only buffer to 130 ft.; outer, equipment-exclusion zone to
170 fi. Class III streams: 30 fi. no-harvest buffer; outer, equipment exclusion zone to
50 to 100 it

The HCP/CCA's mitigation measures are also substantially weaker and more
simplified than those employed in another HCP recently developed by Simpson for its
timberlands in the Olympic Peninsula. Whereas the Olympic Peninsula HCP
developed stream buffers and other mitigation measures which were tailored to a
number of important variables for stream types and habitat conditions, the proposed
HCP/CCA adopts a “one size fits all” approach that is far less likely to account for
important variations in stream types and conditions.

Using longer timber rotations (i.e., allowing each timber stand to grow longer and
reach more of its productive potential before being logged) across timber harvest units
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required by that applicant. This may require weighing the costs of
implementing additional mitigation, benefits and costs of implementing
additional mitigation, the amount of mitigation provided by other
applicants in similar situations and the abilities of that particular
applicant.”

The requirement to minimize and mitigate the impacts of the taking is
not calibrated primarily in terms of dollars; instead, the key
consideration is whether impacts of take have been minimized or
mitigated to a level of non-significance. Recognizing that the ESA does
not require Permit applicants to affirmatively recover species (see
discussion in Master Response 8), NMFS determined, consistent with
the HCP Handbook, that the proposed mitigation program meets the
threshold established in ESA Section 10(a)(2)(B)(ii).

The ESA does not prescribe specified mitigation measures for all HCPs.
In fact, the HCP Handbook recognizes (at page 7-3) that it is the
applicant’s decision which particular measures to propose. The Services
are, however, responsible for determining whether the measures
proposed meet the ESA standard to minimize and mitigate the impacts
of take to the maximum extent practicable. In other words, the ESA
does not direct NMFS to decide whether Green Diamond has proposed
“the most effective” measures as the comment suggests, but only that
the measures satisfy the ESA standard. The minimization and mitigation
measures set forth in the Operating Conservation Program
(AHCP/CCAA Section 6.2) satisfy the ESA Section 10(a)(2)(B)
standard.

Response to Comment G3-26

The Plan’s riparian management measures have been set forth in
AHCP/CCAA Section 6.2.1. NMFS believes that these measures, when
implemented together with the other provisions of the Operating
Conservation Program (AHCP/CCAA Section 6.2), will minimize and
mitigate the impacts of take to the maximum extent practicable (see
Master Response 8). The ESA requires that a conservation program, as a
whole, minimize and mitigate the impacts of take to the maximum
extent practicable - it does not require that a proposed plan duplicate,
equal or exceed the measures included in previously-approved plans on

a measure-for-measure basis (see Master Response 6, regarding
comparison to the Pacific Lumber Company HCP). Many of the riparian
protection measures in the Pacific Lumber Company HCP listed by the
commenter are interim measures which can change throughout the
Permit period as a result of watershed analysis and adaptive
management requests by the permittee.

Response to Comment G3-27

See response to Comment G3-26. The Plan describes the covered
species and their habitats in AHCP/CCAA Section 3, describes covered
species and their habitats in the Plan Area in Section 4, describes
potential impacts to covered species and habitats that may result in take
in Section 5, proposes an Operating Conservation Program that provides
conservation benefits by addressing the particular existing factors that
appear to be limiting for the covered species, their habitats, or the proper
functioning of healthy aquatic/riparian ecosystems in Section 6 and, in
Section 7, assesses the conservation strategy’s effectiveness in meeting
the purposes of the Plan. Based on species-specific, habitat-specific and
area-specific inquiry and assessment, a conservation program tailored to
meet those specifics, the Plan’s approach is far from “one size fits all.”

See Master Response 6, regarding comparison to the Pacific Lumber
Company HCP. The same reasons apply to the comparison of the Green
Diamond Northwest HCP with the Green Diamond California HCP. The
key is whether the HCP as proposed meets the ITP approval criteria.
The Plan is not required to duplicate other HCPs in order to meet these
criteria.

Response to Comment G3-28

The Services do not believe that requiring longer rotations is needed to
further minimize and mitigate impacts of take for the ITP species under
the Plan. In addition, Green Diamond’s Plan, and application for the ITP
and ESP, were based upon a 50-year rotation. The Services do not have
the authority to select which measures a Permit applicant includes in its
Plan, but only to determine if those proposed by the applicant meet the
ESA Permit issuance criteria, which are discussed in AHCP/CCAA
Section 1.4.1 and Master Response 8. The Services believe that, as a
whole, the Plan meets these criteria.
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Response to Comment G3-29

See responses to Comments C4-24 and G3-28.

Green Diamond satisfies State Law MSP obligations by meeting
the requirements established in an MSP Plan developed under
“Option A” of the CFPR Section 913.11 (see EIS Section 1.6.3.2).
Further, although the AHCP/CCAA does not mandate a specific
rotation age, Green Diamond must comply with maximum
sustained productivity requirements under State law, independent
of its obligations under the Plan. State law generally requires
timber stands to reach the 50 year age class prior to regeneration
harvest.

Response to Comment G3-30

As discussed in the response to Comment G3-26 and 27, ESA
section 10(a)(1)(B) does not require that a conservation program to
copy measures included in previously-approved HCPs on a
measure-for-measure basis, but that the conservation program, as a
whole, meets the criteria for issuing the Permits. Just as the
approaches identified in the comment meet ESA requirements for
the specific species, habitats and conditions of those HCPs, the
approach proposed in this Plan’s Operating Conservation Program
is appropriate for this Plan, these species and this Plan Area. See
AHCP/CCAA Section 3 for a description of the covered species
and their habitat, Section 4 for a discussion of the Plan Area and
Section 6.2 for the Operating Conservation Program.

Response to Comment G3-31

See Master Response 8 and response to Comment G3-30.

G3-28

G3-2%

33-30

53-31

G3-32

can substantially reduce cumulative watershed impacts (including from logging, road
use, and chemical applications), allow for the development of more mature forest
habitats, while also maintaining and potentially increasing timber vields, wood
quality, and timber revenues, per acre, per year. At a minimum, rotations which reach
culmination of mean annual increment (CMAT) should be used to maximize timber
productivity. It should be noted that the use of commercial thinning can also extend
the timeframe during which CMAIT occurs, allowing for even longer rotations to be
practicable and beneficial.

The discussion in section 2.4 of the HCP/CCA indicates that Simpson will be
clearcutting its timber stands on rotations of 535 years. This [alls well below CMAI
for coastal redwood, and likely also below CMALI for Douglas fir and other
commercial timber species in much of the plan area. Thus Simpson and its
HCP/CCA are not maximizing timber production, and are missing opportunities to
reduce watershed impacts and improve habitat conditions for the covered species,
while maintaining and even improving timber quantity and quality. It should also be
noted that the HCP/CCA does not actually require Simpson to use rotations of any
particular length — under the HCP/CCA, Simpson could choose to employ rotations
much shorter than 50 years.

Several existing HCPs explicitly require longer timber rotations or other improved
silvicultural methods, further demonstrating their practicability. The Elliott State
Forest HCP uses 80 to 240 year timber rotations and maintains significant late
successional reserves above and beyond its narrow stream buffers, While the Elliott
State Forest is public land, it is managed principally to generate revenue for the State,
and is thus comparable to other commercial ownerships. The Port Blakely HCP also
uses 70 year timber rotations, versus the 40 to 50 year industry norm for the area,
Other non-industrial landowners and some industry landowners are also using
selection forestry, longer timber rotations, tree-pruning, production of edible
mushrooms and other nontimber forest products, and other strategies to make
improved forest and habitat management cost-effective. The Yakima Indian Nation's
conservation plan and agreement with the USFWS also provides a point of
comparison. The plan includes substantial reserve areas, maintains northern spotted
owl populations, focuses on selective logging, and has relatively thorough monitoring
provisions. Simpson’s HCP uses none of these approaches,

Other HCP's have also used more comprehensive and rigorous monitoring and
adaptive management protocol. Examples include the Plum Creek Timber Co's
Inland Fish HCP, and the Washington Department of Natural Resource’s HCP.
While sometimes still flawed, these other HCP's approaches are nevertheless more
rigorous than Simpson’s.

Simpson is also using clearcutting and even-aged forestry as the predominate
silvicultural methed when selection forestry is quite silviculturally and economically
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Response to Comment G3-32

The commenter seems to be asking why an alternative that utilizes
uneven-aged management was not developed and selected. In large part,
such an alternative would not be consistent with Green Diamond’s
needs. Other significant factors in Green Diamond’s analysis and
planning included the tree species mix and environmental and physical
conditions that affect growth and productivity. The conifers of primary
economic value on Green Diamond’s lands are coast redwood and
Douglas-fir, which require substantial direct sunlight to grow rapidly at
young ages. On the basis of the unique growing conditions in the region
and the long-term management approach implemented by Green
Diamond, the continued use of even-aged regeneration tools are
necessary to support Green Diamond’s management and business
objectives. Further, even-aged management is key to the implementation
of Green Diamond’s achievement of maximum sustained production on
their lands. To meet Green Diamond’s needs, the Plan must be
consistent with Green Diamond’s management and productivity
objectives that are based on their extensive site-specific and regional
analysis and reflected in these various planning templates.

Furthermore, requiring a different silvicultural system as a new or
additional measure in the Plan would not be necessary. The selection of
specific prescriptions is a matter of the Permit applicant’s discretion
(HCP Handbook at 3-19). The Services’ role in designing the
conservation program is to “be prepared to advise” during the
development of the Plan and to judge its consistency with the ESA
approval criteria once the application is complete (HCP Handbook at 3-
6 and 3-7). The ESA does not require that any particular measure be
adopted or imposed, but only that its criteria for Permit issuance be met.
Issuance criteria are discussed in AHCP/CCAA Section 1.4.1 and
Master Response 8. As explained in Master Response 8, the Services
believe that the Plan, including its management approach, meets ESA
section 10(a) approval criteria. Under these circumstances it would not
be appropriate to require Green Diamond to change its silvicultural
system.
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Response to Comment G3-33

This comment is addressed in response to Comment G3-25.

Response to Comment G3-34

See response to Comment G3-25 and Master Response 8.

Response to Comment G3-35

See Master Response 18.

Conservation measures to maintain the riparian function in Class-
111 watercourses are set forth in AHCP/CCAA Section 6.2.1.5 and
are described in greater detail in AHCP/CCAA Section 6.3.1.3.
These measures include provisions for equipment exclusion (to
minimize soil disturbance), existing LWD retention (to mitigate
sedimentation), burning (to minimize bare soil exposure), as well
as special provisions for Class-111 watercourses with SSS, which
are described as Tier B Protection Measures.

Class-111, Tier B Protection Measures are triggered by the gradient
of slopes leading to a Class-111 watercourse, depending on HPA
(or initial default HPA Group). The slope gradient thresholds for
the various initial default HPA Groups are the same as for SSS
conservation measures, which were developed from empirical data
from sites within the Plan Area. Compared to the other HPAs, the
threshold gradients for Class-111, Tier B Protection Measures are
the lowest in those HPAs that are dominated by poorly
consolidated geology. Therefore, the conservation measures are
sensitive to geologic conditions. Class-111, Tier B Protection
Measures include wider equipment exclusion and ignition
prohibition zones, existing LWD retention, hardwood and sub-
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practicable for the forest types found in much of the plan area, and can significantly
reduce impacts.

The planning documents do not include an analysis of whether the best available
technology was used, and will not serve as an adequate basis for NMFS®
determinations.

The planning documents include virtually no analyses of Simpsen’s financial capacity
or limitations on adopting more effective mitigation measures, and cannot serve as an
adequate basis for the Services® determinations. The documents also lack an analysis
of the potential costs and benefits of adopting more effective mitigation measures.

Requirements.

The HCP must include mitigation measures which provide each of the covered species with a
high probability of recovery of resilient and abundant pepulations, and with fully functioning
habitat conditions needed to support their recovery. ESA section 10 and the Congressional
intent for section 10 clearly require that HCPs and Incidental Take Permits avoid harming
species” chances of recovery, in addition to their chances of survival."

Commenis:

The HCP/CCA relies heavily on riparian buffer zones to minimize and mitigate
impacts to the covered species. Unfortunately, these zones are too narrow and poorly
protected to adequately mitigate impacts from the intensive forest management
operations permitted upslope and in the riparian zones themselves. Buffer zones with
meaningful protection measures are absent for all practical purposes on class 111
streams. Protection measures for unstable and steep slopes do not include slopes
above class I11 streams, meaning excessive and damaging levels of slides and
sediment will likely be carried into class ITI streams and, in turn, class IT and |
sireams.

The HCP/CCA's buffer zones for class I streams are only 150 fi. Zones for class I1
streams are only 70 to 100 fi. Zones for class TIT streams range from 30 to 50 ft.
While these widths may sound substantial, much of the plan area is characterized by
steep slopes, as noted by the HCP/CCA. Since the HCP/CCA’s buffer widths are
measured on the slope, their actual horizontal distance will be considerably shorter.
As noted below, buifer widths need to be considerably wider to provide full riparian
ecological function for the covered species. Windthrow impacts to the outer portion
of the riparian buffers are also likely to render the HCP/CCA’s narrow buffers even
less effective.

In some particular areas, the HCP/CCA requires some additional buffering where

steep unstable slopes extend beyond the normal riparian zones. However, these
limited situations will likely not be sufficient to provide adequate full riparian
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merchantable conifer retention except as necessary to safely fall or yard
merchantable trees, and merchantable conifer retention where such trees
act as control points or contribute to maintaining bank stability, and one
retained merchantable conifer per 50 feet of stream length.

Additionally, AHCP/CCAA Section 6.2.2.2 provides conservation
measures for Headwall Swales in the Plan Area. Such landforms are
characterized as steep convergent slopes within steep valleys upstream
of Class Ill watercourses, where accumulation of thick soils and shallow
subsurface run-off tend to be concentrated. Such landforms can also be
found above Class Il watercourses, depending on local conditions.
Default conservation measures for field verified headwall swales are
individual tree selection with even spacing of retained trees, retention of
all hardwood and only one entry to such landforms during the term of
the Permits.

Response to Comment G3-36

See Master Response 18.

Response to Comment G3-37

See Master Response 18 and the “likelihood to recruit” provision in
AHCP/CCAA Sections 6.2.1.2 and 6.2.1.4. This provision is expected to
insure that all the trees that are the most likely to recruit and become
functional LWD must be retained. Factors which would be used to
consider which trees will be retained as “likely to recruit” are shown in
AHCP/CCAA Section 6.1.2.5. As a result of these considerations, most
of the largest trees that are also likely to recruit will be retained. It will
be possible to take a few large trees out of the RMZs if they have a low
probability of recruiting to the watercourse. See Master Response 5
regarding “likelihood to recruit.”
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Response to Comment G3-38

Master Response 18 discusses why the RMZ conservation
measures provide equal or possibly greater LWD benefit than no-
harvest buffers. The Plan gives redwoods priority for harvesting
because the root mass does not die when a redwood is cut down.
The few trees that Green Diamond would be allowed to harvest in
the RMZ will act as a commercial thinning action. The Services
believe that this should accelerate the growth of the remaining
trees, some of which eventually will recruit to the stream as LWD.
Also, as explained in Master Response 8, the Services believe that
the Plan, taken as a whole, meets the ESA Section 10(a) approval
criteria, and that it is not necessary or appropriate to require
additional measures on this subject as a condition of Permit
approval.

Response to Comment G3-39

Southern torrent salamanders may occur in locations of
unconsolidated geology. Additional protective measures for Class
111 watercourses are not proposed in these areas. The selection of
specific prescriptions, including whether to include additional
protective measures for Class |11 watercourses, is a matter of the
Permit applicant’s discretion (HCP Handbook at 3-19). The
Services’ role during the development of a conservation program
is to ““be prepared to advise,” and to judge its consistency with the
ESA approval criteria as a whole once the application is complete
(HCP Handbook at 3-6 and 3-7). The ESA does not require that
any particular measure be adopted or imposed, but only that its
criteria for Permit issuance be met. Issuance criteria have been
discussed in AHCP/CCAA Section 1.4.1, EIS Section 1.3 and
Master Response 8. The Services believe, based on the analysis
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function across the landscape. Moreover, the HCP/CCA s prescriptions allow the
largest trees within steep slope management zones to be logged, defeating the areas’
natural function as a source of LWD.

The HCP/CCA fails to include any no-harvest buffer zones along streams, with the
limited exception of inner zones in areas with particularly steep slopes. All bufTer
zones normally allow substantial logging, and allow the largest trees to be removed,
defeating objectives for the recruitment of large woody debris (LWD). The
HCP/CCA also states, in the context of class [ streams, that redwoods will be given
priority for logging, meaning that the trees which would ultimately provide the most
durable LWD will not be allowed to mature and become LWD.

The HCP/CCA's buffer zones for class Il streams also fail to cover the entire stream
reach in some cases.

The HCP/CCA's buffer zones for class 111 streams also fail to require adequate
retention of mature trees and other trees for the recruitment of LWD.  In fact, no
vegetation need be retained whatsoever on class ITT streams targeted for “tier A®
measures,

The HCP/CCA also fails to require the identification of streams which currently lack
aquatic life, and are thus normally classified under the California Forest Practice
Rules as class ITI, but which would normally support aquatic life were it not for past
and/or current forest management impacts, and which therefore should be classified
as class II streams, to provide for the recovery of the covered species.

The HCP/CCA fails to identify and protect seeps and springs which would normally
support Southern torrent salamander and other aquatic life, but which currently do not
due to the impacts of past or current logging and forest management practices. Only
seeps which are found to support aquatic life are identified as class IT waters. Other
seeps receive no protection. Section 3.2.2 of the HCP/CCA notes the importance of
seeps 1o Southern torrent salamander.

The HCP/CCA's riparian buffers are far weaker than those identified as being
necessary for the covered species’ survival and recovery, or even to simply avoid
“take” of salmonids. According to NMFS® EIS for the Pacific Lumber HCP, full
mitigation of “take” of salmonids would require no-harvest siream buffers of 340 fi.
on each side of class [ streams, 170 fi. on class IT streams, and 100 fi. on class II1
streams. 15 j

USDA FS et al (1993), Huntington (1998), Pollock et al (1998), and the Draft EIS for
the Pacific Lumber Headwaters HCP (USFWS et al (1998)) all indicate that buffer
widths approaching two site potential trees (roughly 340 fi., depending on site) are
necessary to begin providing microclimate effects and habitat for riparian species,'®
Amphibians and reptiles comprise a large portion of the ecosystem in all water
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provided in the Plan and EIS, that implementation of the Operating
Conservation Program meets ESA requirements.

Response to Comment G3-40

Green Diamond’s studies on Class 111 and headwater streams (described
in AHCP/CCAA Appendices C4 and C11) indicate that mature trees do
not necessary become functional LWD in Class Il watercourses.
Mature trees in the headwater streams tend to be too large and span the
small channels without providing any LWD benefit to the channel.
Much of the functional wood in these headwater streams can be
provided by limbs and other logging debris from the timber harvest. Tier
A Class IlIs are only EEZs, because Green Diamond’s studies indicate
that they are not sensitive to the impacts of tree removal. See Master
Response 18 regarding riparian widths..

Response to Comment G3-41

See response to Comment G3-42.

Response to Comment G3-42

This statement presumes that many seeps and springs that historically
supported salamanders no longer do so. Historical unregulated timber
harvesting impacted many headwater streams, but studies done within
the Plan Area and described in the Plan (Diller and Wallace 1996)
indicate that seeps and springs were comparatively less impacted. These
data indicate that many of these features are less sensitive to
management activities, because they are generally disconnected from
roads, skid trails and other headwater streams that have the potential to
transport sediment to the site.

In addition, this statement incorrectly assumes that southern torrent
salamanders and other aquatic life must be present before Class Il
protection is provided to a seep or spring. AHCP/CCAA Section 6.3.1
indicates that for a feature to be given Class Il designation, it is only
necessary to have habitat for aquatic vertebrates, not species presence.
Even if the aquatic vertebrate life had been eliminated by the direct
effects of past management activities, habitat for aquatic life will still be

present at a seep or spring and the site will be classified as Class Il and
be provided with the commensurate protections.
Response to Comment G3-43

Green Diamond is seeking take authorization for the listed covered
species under ESA Section 10(a)(1)(B). By definition, this Section does
not impose a “no take” standard. Instead, it provides authority for the
NMPFS to authorize incidental take and thereby grant an exception to the
take prohibition in ESA Section 9 and applicable regulations when the
Services determine that the applicant’s proposal meets the ITP issuance
criteria.

Riparian buffer widths and management within them are discussed in

Master Response 18. See response to Comment G3-26 regarding the

ESA benchmark for an adequate HCP. Regarding comparison with the

Pacific Lumber Company HCP in particular, see Master Response 6.
Response to Comment G3-44

See Master Response 18 regarding riparian widths and Master Response
6 regarding the relationship of this AHCP/CCAA to other HCPs. In
addition, the literature that is cited by the commenter is not specifically
relevant to the Plan Area. For example, a reference is made to Rudolph
et al. (1990). This publication, in The Southwest Journal, states that
amphibian and reptile populations are lower in aquatic habitats with
narrow buffer widths. However, no evidence for this in coastal regions
of the Northwest has been cited and the Services are unaware that any
exists. Evidence provided in the Plan indicates that the covered
amphibian species will be adequately protected by implementing the
proposed conservation measures.
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Response to Comment G3-45

The commenter does not define “intermittent and ephemeral
streams”, but the comment seems to imply that all intermittent and
ephemeral streams will not receive protection. Most streams that
are “intermittent” in the sense of having discontinuous flow (i.e.,
portions with subsurface flow) will be classified as Class Il
streams, because they commonly support southern torrent or
Pacific giant salamanders. Streams that are “intermittent and
ephemeral” in the sense of completely drying up during portions
of the year may be given Class Il or Il protection depending on
the length of time that they are dry. Those that only dry up during
the late summer and fall will be generally classified as providing
habitat for aquatic vertebrates and given Class Il protection. If a
watercourse is dry most of the year, it will be given Class 11
protection. Determinations will be done on a case-by-case basis.

Those intermittent and ephemeral streams that receive Class Il
protection are not expected to have adverse effects on downstream
habitat, because of the riparian buffers provided. Those that are
classified as Class I11 watercourses will not have adverse effects
on water temperatures downstream, because they do not carry
water most of the year when water temperatures could potentially
become excessive. The primary potential downstream effect from
these Class I11 watercourses is related to sediment transport.
However, the Class Il protection measures (AHCP/CCAA
Sections 62.1.5 through 6.2.1.7) along with slope stability
measures (AHCP/CCAA Section 6.2.2) are designed to minimize
and mitigate the effects of this potential impact.

G3-44

G3-45

G3-46

G3-47

systems and are an integral part of the food web. Adverse effects to amphibian and
reptilian populations can lead to adverse impacts on aquatic species such as salmon
and trout. Changes in microclimate conditions can alter the ecosystem of the riparian
environment for amphibians, reptiles, and other plant and animal species. Buffer
widths that allow increased direct and indirect solar radiation into the riparian zone
will increase air temperature and decrease relative humidity in that area. [f these
measurements move beyond the tolerance levels of terrestrial riparian flora and fauna,
these species may perish or be forced to find other suitable habitat to complete their
life cycle. Rudolph et al (1990}, for example, reported amphibian and reptile
populations were significantly lower in aquatic habitats with narrow buffer widths
(<30 meters) than those with wider buffer strips due to greater shading (i.e., less solar
radiation and lower air temperatures) and open understory vegetation,'’

The HCP/CCA's measures for intermittent and emphemeral streams are particularly
likely to be inadequate for water quality, downstream fish habitat, and amphibians,
invertebrates, and other aquatic and riparian species. Intermittent streams normally
provide important nutrients and food sources for fish and aquatic systems.
Conversely, when impacted by logging and roading, these streams can significantly
affect stream temperatures, sedimentation, hydrology, and other conditions
downstream. The importance of intermittent, upslope streams to downstream fish
habitat conditions is noted in USFWS (1999), NMFS (1998), and Reid et al (1999), as
well as in NMFS’ critical habitat notices for Oregon Coast coho and Upper Columbia
steelhead.'*

The HCPICCA’s narrow, inadequately protected, and — in the case of class 111
streamns -- virtually nonexistent riparian buffer zones will also likely lead to adverse
impacts to amphibian populations. The resulting lack of forest cover means that
evapotranspiration rates are likely to increase with increasing air temperature and may
contribute to a lowering of the groundwater table and soil moisture content. This may
prematurely dry up intermittent streams, depriving flora and fauna of an important
water source during the dry season. Intermittent streams also provide important
primary habitat for a number of amphibians and other species, including species that
do not tend to utilize larger streams as frequently.”” Equally important, roading,
logging, and other operations within and adjacent to intermittent streams is likely to
lead to significant amounts of erosion and sediment loading in downstream channels,
including areas nceded for salmon spawning and other functions.

The HCP/CCA also fails to provide habitat conditions associated specifically with
torrent salamanders. Torrent salamanders require stable soils and microclimates (i.e.,
cold water, and rocky or gravelly substrate without fine sediment) which are created
and maintained in mature to old-growth forests (Nordstrom, 1997). Torrent
salarnanders are associated primarily with old-growth forest (>230 years) more often
than mature, young, or clear-cut forests {Grialou et al., 2000; Bury et al. 1991; Carcy,
1989; Bury and Corn, 1988b; Mierza, 1988; Bury, 1983). Carey (1989) found the
abundance of torrent salamanders in old-growth forest streams ten times greater than
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Response to Comment G3-46

See Master Response 18. Further, uniformly, studies ranging in focus
from agriculture to forest hydrology indicate that the removal of
vegetation reduces evapotranspiration and increases soil moisture
(AHCP/CCAA Section 5.2).

Response to Comment G3-47

There are a variety of functions performed by riparian zones and that a
mix of conifer and deciduous trees provides for a fully functioning
riparian system. It is acknowledged that conifers are particularly
important to provide large and long-lasting LWD. This function of the
riparian zone is addressed by the “likely to recruit” language (see
AHCP/CCAA Section 6.2.1.2.5). In addition, AHCP/CCAA Sections
6.2.1.2.3 and 6.3.1.1.1 identify the minimum conifer retention standards,
which preclude harvesting conifers when the stand is predominately
made up of deciduous trees. See Master Response 5 regarding
“likelihood to recruit.”
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Response to Comment G3-48

Green Diamond is seeking take authorization under ESA Section
10(a). By definition, this Section does not impose a “no take”
standard. Instead, it provides authority for the Services to
authorize incidental take and thereby grant an exception to the take
prohibition in ESA Section 9 and applicable regulations when the
Services determine that the applicant’s proposal meets the ESA
approval criteria.

As discussed in the response to Comment G3-26 and elsewhere,
the ESA benchmark for an adequate HCP is that the conservation
program minimizes and mitigates any impacts of take to the
maximum extent practicable, not that its riparian protection
measures meet or exceed those contained in other sources of
restrictions on a measure-for-measure basis. The CFPRs are
discussed in Master Response 7. Here, implementation of the
Operating Conservation Program as a whole satisfies the ITP
requirement to minimize and mitigate the effects of taking to the
maximum extent practicable.

Response to Comment G3-49

As discussed in the response to Comment G3-26 and elsewhere,
the ESA benchmark for an adequate HCP is that its conservation
program minimize and mitigate any impacts of take to the
maximum extent practicable, not that its measures for seeps,
springs and other important riparian areas meet or exceed other
sources of restrictions on a measure-for-measure basis. Here,
implementation of the Operating Conservation Program as a whole
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in_streams in closed canopy managed stands. As discussed elsewhere, the HCP/CCA
fails to provide old growth forests, and in most cases, allows larger and older trees to
be logged from the HCP/CCA's riparian buffers. ™

As indicated by Table 2.7-1 in the draft EIS, the HCPICCA’s riparian zone measures
are not substantially different than those currently required by the California Forest
Practice Rules (CFPRs), i.e., the “no action™ alternative. As noted in the listing
decisions for the covered fish species and various other documents, the CFPRs are
quite insufficient to avoid “take” of the covered fish species, and are thus
incompatible with the species’ survival and recovery. HCP/CCA mitigation measurcs
which closely resemble the CFPRs are also unlikely to be sufficient for the covered
species’ survival, much less recovery.

The HCP/ICCA™s measures for seeps, springs, and other important riparian areas are
also likely to be quite inadequate. USDA FS et al (1993) and USDA FS et al (1994)
recommend no-harvest buffers of 1 to 2 site potential trees (i.e., roughly 170 ft. to 340
fi.) around different types of non-stream riparian areas.”"

To its credit, the HCP/CCA does begin to recognize the need to protect headwall
swales and some other special areas. Whether the measures for these areas are
sufficient is another question.

As discussed above, the HCP/CCA and Implementation Agreement incorrectly
assume that any forestlands which may be purchased by Simpson and subsequently
included in the HCP/CCA and “take” permits will be in an equally degraded condition
as Simpson’s existing forestlands. In fact, Simpson could purchase forestlands from
non-industrial private forestland owners or other landowners who have managed their
lands in & more balanced fashion and retained better quality habitats for the covered
species. Inclusion of such properties in the HCP/CCA and “take™ permits would
allow significant, unmitigated impacts to habitats for the covered species, and would
thus negatively impact those species and their chances of survival and recovery.

The HCP/CCA also fails to minimize and mitigate direct and indirect impacts to the
covered species, their habitats, food sources, ete., from the application of herbicides
and other chemicals. Section 2.4.3 of the HCP/CCA indicates that Simpson is not
seeking a “take™ permit for chemical applications; however, the HCP/CCA and its
mitigation measures do not preclude Simpson from applying herbicides and other
chemicals. While we would applaud Simpson if indeed the company planned to rely
solely on non-chemical means of vegetation control, we suspect this is not Simpson’s
intention. In fact, the drafl EIS specifically indicates that Simpson will be using
herbicides for vegetation control.

Because Simpson’s likely chemical applications will occur in the same areas covered

by the “take” permits, and will likely impact the species and habitats covered by the
permits, it will'be difficult to distinguish between effects on the covered species’
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satisfies the ITP requirement to minimize and mitigate the effects of
take to the maximum extent practicable.

Response to Comment G3-50

Comment noted.

Response to Comment G3-51

See response to Comment G3-11.

Response to Comment G3-52

Consideration of the direct and indirect, individual and cumulative
effects of herbicide use is addressed in Master Response 4.

Response to Comment G3-53

See response to Comment G3-6.

The Operating Conservation Program (AHCP/CCAA Section 6.2) is
designed to address impacts of take in both younger and older forest
stands. The measures are designed to satisfy the approval criteria for the
Plan as a whole. The commenter gives no rationale for the assertion that
impacts would be different in older forest stands with regard to the
covered species.
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Response to Comment G3-54

With the exception of cable rows that may be cut during
commercial thinning, the riparian conservation measures only
allow for a single entry into the riparian zones (see AHCP/CCAA
Sections 6.2.1 and 6.3.1). During the time of entry at least 70
percent overstory canopy will be retained even in the outer zones.
This is equivalent to a light commercial thinning that does not
change the character of the forest, but rather stimulates the
remaining trees to grow and achieve mature or old growth
characteristics. As shown in Figure 7-2 of the AHCP/CCAA, the
amount of older forest will increase so that by the end of the Plan
period, the riparian stands will be composed of approximately 2/3
51-100 and 1/3 100+ year old stands.

Response to Comment G3-55

AHCP/CCAA Section 1.4.3 notes that the term of Green
Diamond’s NSO HCP is 30 years. The measures in the Plan that
the Services expect primarily to benefit the covered amphibian
species do not rely on the continuation of the NSO HCP to be
successful.

G3-53
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populations and habitats resulting from the covered activities versus effects resulting
from chemical applications. Thus it will be inappropriate and arbitrary to overlook
mitigation measures needed for chemical applications. Amphibians are known to be
especially sensitive to chemicals; it would be arbitrary and capricious to overlook
likely impacis to tailed frog and Southern torrent salamander.

As noted below, the HCP/CCA may also fail to mitigate impacts to older forest stands
found in the plan area, leading to additional significant, unmitigated impacts on the
covered species’ chances of survival and recovery.

Requirements:

Sierra Club et al v. Bruce Babbitt et al recently held that replacement habitat must be
provided for habitat destroyed pursuant to ITPs.”

Comments:

Table 2-2 of the HCP/CCA indicates that the plan arca currently includes 11,921 acres
of timber stands over 100 years old, and 18,729 acres between 81 and 100 years old.
Since not even the HCP/CCA s riparian management zone prescriptions preclude the
logging of larger and older trees, it is likely that all or most of these older forest

stands will be logged under the HCPICCA. Moreover, since all of the covered species
and particularly tailed frog are known to be more abundant and successful in
watersheds characterized by older, mature forest conditions, the logging of these older
forest stands will significantly impact the covered species. Nevertheless, the
HCPICCA fails to provide any impact minimization or mitigation measures for the
logging of these older forest stands. No replacement habitats are required.

If these older forest stands are protected under Simpson’s existing HCP for Northern
spotted owl, the extent and duration of this protection should be clearly indicated in
the proposed HCPICCA. Otherwise, it should be assumed that these stands will be
clearcut. However, even if these older forest stands are protected to some extent
under Simpson’s existing HCP, they should also be protected by the proposed
HCPICCA, since Simpson could choose to terminate its existing HCP at any time, and
since failure to protect these older forest stands will likely impact the species covered
by the proposed HCPICCA,

Regquirement:

Adverse modification of any listed species’ critical habitat must be avoided.
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Response to Comment G3-56

See response to Comment G3-45.

Response to Comment G3-57

See response to Comment G3-42 regarding seeps and springs.

The Services believe that the measures included in the Operating
Conservation Program (AHCP/CCAA Section 6.2) are adequate to
address the biological needs of the covered amphibian species if
these species actually were listed under the ESA.

There is no evidence provided by the commenter suggesting that
invertebrates will decrease as the result of the Permit approval and
implementation of Plan measures. The Services are not aware of
any food habit studies carried out in the region, thus, at the present
time any assessment of foraging ecology for these covered
ampbhibians is highly conjectural.

Response to Comment G3-58

As discussed in response to Comment G3-15, this is a
prescription-based Plan in which the biological goals and
objectives guide the development of specific measures that are
included in the operating conservation program (see Master
Response 12). Further, monitoring and adaptive management
together form a key component of the Plan’s science-based
approach to management. The Plan proposes a wide variety of
monitoring projects to evaluate the implementation and the overall
effectiveness of the Operating Conservation Program and to allow
for changes to the Plan as necessary through its adaptive
management measures (see AHCP/CCAA Sections 6.2.5 and

G3-36

G3-57
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Comments:

The HCP/CCA allows substantial impacts to riparian and aquatic habitats aleng
smaller and intermittent stream sections which are part of the designated eritical
habitat for the covered salmonid species.

Regquirement:

Any unlisted species “covered” by the conservation plans and any regulatory assurances
must be addressed and conserved as thoroughly and specifically as if they were listed, as was
expected by Congress when ESA section, 10 was drafted, and as is required by the “No
Surprises” rule.

Comments:

The HCP/CCA fails to provide mitigation measures for important habitat areas for the
amphibians covered by the HCP/CCA. For example, the HCP/CCA's mitigation
measures fail to consistently protect seeps and springs, despite their importance to
Southern torrent salamanders. Seeps and springs which would normally provide
habitat for amphibians, but which are not currently utilized by aquatic species due to
historical or current forest management impacts, are not classified as class IT waters,
and do not receive buffer zones and protective measures. The HCP/CCA also fails to
provide mitigation measures for terrestrial and aquatic invertebrates that provide
important food sources for the covered amphibians. The HCP/CCA s mitigation
measures are also heavily geared to lower stream reaches. However, as noted in the
HCP/CCA’s discussion of the species” habitat requirements, and in our preceding
comments, upper stream reaches are often equally or more important to amphibians.

dequacy of Implementation Measures -- Monitorin

Requirements:

According to the Services” HCP Handbook, “monitoring is a mandatory element of all
HCPs.™ The Services' HCP Handbook states that an HCP’s monitoring provisions should
be as specific as possible and be commensurate with the project’s scope and the severity of
its effects.™ The Handbook also states that “the scope of the monitoring program should be
commensurate with the scope and duration of the operating conservation program and the

project impacts. ™

Comments:

The HCP/CCA's meonitoring protocol are designed around the plan’s biological goals
and objectives -- which are themselves fundamentally oversimplified and inadequate,
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6.2.6). Implementation monitoring projects will focus on evaluating and
documenting Green Diamond’s implementation of and compliance with
this Plan, have been described in Section 6.3.7 and have been set forth
in Section 6.2.7. Effectiveness monitoring would focus on measuring
the success of both individual and collective conservation measures (see
AHCP/CCAA Sections 6.2.5 and 6.3.5, and Appendix D of the Plan).
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Response to Comment G3-59

The provisions set forth in AHCP/CCAA Section 6.2.6 establish a
framework to address uncertainty associated with Plan
implementation over the term of the Plan and Permits.

The commenter is correct in that 1A section 6.5 provides for an
extension beyond the initial Permit term.
Response to Comment G3-60

Regarding the quantification of incidental take, see Master
Response 9.

Although the Permits allow incidental take of the covered species,
the Plan was designed to minimize and mitigate the impacts of
incidental take on the ITP species and it is expected that take will
be minimal. There is no monitoring tool that would allow one to
effectively monitor an event that is spatially and temporally highly
disjunct. However, the effectiveness monitoring measures
(AHCP/CCAA Section 6.2.5) are designed to monitor population
levels and habitat of the covered species. The commenter correctly
notes that the monitoring provisions include monitoring of habitat
conditions. In fact, all relevant habitat variables will be monitored
that are known to be influenced by the covered activities (see
AHCP/CCAA Section 2) and have a potential to result in a
significant negative impact on the covered species. For this reason,
the Services believe that the provisions of the Plan’s monitoring
program (see also AHCP/CCAA Section 6.2.7 Implementation
Monitoring Measures), are consistent with the HCP Handbook’s
recommendations for monitoring.

G3-58

53-5%

G3-80

as discussed above. Thus the monitoring requirements are equally inadelquatc,‘ and
must -- along with the plan’s goals and objectives -- be supplemented substantially.

The plan’s monitoring requirements are also not commensurale 1_.l.rith the very long
duration of the HCP/CCA. The plan’s initial duration is for half'a century. The plan
can also be extended for indefinite periods of time.

Requirements:

According to the Services' HCP Handbook, “the Services and the applicant must ensure t.hﬂ
the monitoring program provides information to: (1) evaluate mmpliancf:; {2} dcfermme if
biological goals and objectives are being met; and (3) provide feedback information for an
adaptive management strategy, if one is used.”? The Handbook further states that “the
monitoring program should reflect the measurable biological goals and objectives. The
following components are essential.... (1) Assess the implementation and effectiveness of
the HCP terms and conditions....; (2) determine the level of incidental take of the covered
species; (3) determine the biological conditions resulting from the DpEIal'iJ'Ig conservation
program....; and {(4) Prcwidr, any information needed to implement an adaptive management
strategy, if utilized. ™"

Population levels and specific habitat components for each of the covered species must be
monitored on a regular basis. According to the Services’ HCP Handbook, “effects and
effectiveness monitoring includes, but is not limited to, the following: 1. Periodic accounting
of incidental take that occurred in conjunction with the permitted activity; 2. Surveys to
determine species status, appropriately measured for the particular operating conservation
program (e.g., presence, density, or reproductive rates); 3. Assessments of habitat Fﬂnﬂlﬁlﬂﬂ‘,
4. Progress reports on fulfillment of the operating conservation program (e.g., habitat acres
acquired and/or restored); and 5. Evaluations of the operating conservation program and its
progress toward its intended biological goals a8

The Services’ HCP Handbook states that monitoring must be sufficient to detect trends in
species’ populations.™

Comments:

The HCPICCA’s monitoring provisions are not sufficient to monitor the level of
incidental take which will be occurring for each of the covered species. While the
plan does include some monitoring of the species” populations over ti:ge, monitoring
of habitat conditions fails to account for the full range of relevant and important
habitat parameters, including food sources, water quality (in terms of chemical
pollution), etc. Because impacts to habitat conditions may take some time to be _
reflected in population levels, yet will also often be lasting, it is impertant to monitor
both population levels and habitat conditions.
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Response to Comment G3-61

As discussed in response to Comment G3-58, effectiveness
monitoring efforts would measure the success of both individual
and collective conservation measures, have been set forth in
AHCP/CCAA Section 6.2.5, and have been described in Section
6.3.5 and Appendix D of the Plan. As discussed in response to
Comment G3- 15, Comment G3-58 and others, in a prescription-
based plan such as this one, the biological goals and objectives
guide the development of specific measures that have been
included in the Operating Conservation Program (see Master
Response 12). In turn, the Plan as a whole must meet the ESA
section 10 issuance criteria for ITPs and ESPs which are listed in
EIS section 1.3, AHCP/CCAA Section 1.4.1 and Master Response
8. Further, the ESA does not require that ITPs recover species.

Response to Comment G3-62

The Services believe that implementation of the Operating
Conservation Program as a whole, including the stream
temperature monitoring provisions, will result in improved habitat
conditions in the Plan Area over the term of the Plan and Permits.

The methods used for monitoring temperatures are adequate for
monitoring whether the Plan conservation measures relating to
stream temperatures are effective. AHCP/CCAA Section 6.2.5.5
states that the “red-light” thresholds for property-wide temperature
monitoring has a maximum criterion of 17.4°C as established for
Class | and 11 watersheds under 10,000 acres. As stated in
AHCP/CCAA Section 4.4.1.1, of the 400 Class | temperature
profiles developed within Green Diamond’s ownership since 1994,
93.8percent were or are at or below the 17.4°C threshold. This

G3-81

G3-82

G3-83

G3-84

The IICPICCA’s effectiveness monitoring provisions are not designed 1o assess
whether the plan is providing for the recovery of each of the covered species.
Similarl.y, the plan’s provisions are not designed to assess whether impacts to each of
the species’ recovery opportunities are being prevented. Thus the plan’s effectiveness
monitormg provisions are fundamentally flawed and inadeguate.

Witht one exception, the plan's stream temperature monitoring requirements do not
monitor absolute temperatures, nor do they measure temperatures relative to
conditions associated with the recovery of the covered fish and amphibian species,
Instead, they typically monitor temperatures relative to watershed size or to existing
conditions - conditions which are often already heavily degraded and not sufficient
for the species’ survival, much less recovery, Thus potential monitoring results
showing that stream temperatures are not worsened by Simpson’s activities under the
HCPICCA and “take” permits will not be sufficient to determine that the species’
continued survival is not being jeopardized, or that the species’ chances of recovery
are not being compromised. As indicated in Appendix C of the HCPICCA, current
stream temperatures at a significant number of sites are already well above those
temperatures which, according to HCPICCA section 3.3.2.2.1, comprise healthy
habitats for tailed frogs and Southern torrent salamanders.

In the one case where the temperature monitoring references an absolute temperature
(174" Celsius), this temperature is significantly above the range used by tailed frogs
and Southern torrent salamanders (2° to 15.5° Celsius and 10° to 16° Celsius for tailed
frogs and Southern torrent salamanders, respectively, as indicated by HCPICCA
section 3.3.2.2.1) and is well above the average temperature used by Southern torrent
salamander (12.5" Celsius, according to Simpson and HCPICCA section 3.3.2.2.1).

Similarly, the population monitoring provisions for the covered amphibians are also
fundamentally flawed in that they do not monitor post-logging population levels
relative to population levels associated with the species® recovery. Instead, the
populations are monitored relative to populations which are likely to be significantly
impacted or depressed. Specifically, the populations are monitored relative to those
found in relatively young, intensively-managed second-growth timber stands which
have been, and will be, heavily affected by logging, equipment operation, chemical
applications, and other industrial forestry practices. Appendix D.1.6 indicates that the
“control” areas will merely be forest units not scheduled for timber harvest -
meaning they are likely to be ones which have been recently logged. The fact that
tailed frogs are known to be associated with old growth habitats, and that Southern
torrent salamanders are known to be heavily impacted by logging and overstory
removal (as is noted in HCPICCA Appendix D.1.6) makes such areas particularly
inappropriate as control sites. It should not be assumed that populations in the control
areas are not impacted or depressed, or that they correspond to populations associated
with the species’ survival or recovery.
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threshold (MWAT) was developed from the National Marine Fisheries
Service’s (1997) Aquatic Properly Functioning Condition Matrix.
However, Green Diamond believed that the MWAT threshold failed to
account for natural variation in water temperatures due to geology,
climate, and drainage area. As such, the MWAT was not considered the
most protective and appropriate metric for measuring water temperature
effects on aquatic life. As stated in AHCP/CCAA Section 5.5.2, for
water temperatures less than lethal, the impacts of elevated temperature
to aquatic life tends to be cumulative and therefore short-term increases,
as measured by the absolute maximum temperature, are less likely to be
harmful than chronic, long-term increases as measured by the
7DMAVG temperature. Therefore, as described in the Plan, “red and
yellow light” threshold criteria were developed to adequately monitor
and provide protection to covered species.

The Services believe that the proposed monitoring program’s
temperature criterion, which are based on watershed area, is sufficient to
contribute to the Operating Conservation Program’s ability to meet the
ESA Permit issuance criteria discussed in Master Response 8 and to
avoid jeopardy under ESA Section 7. As stated in AHCP/CCAA Section
3.3.1.3.1, to develop the temperature monitoring threshold values,
7DMAVG temperatures from monitoring studies conducted since 1994
was regressed on the square root of drainage area at locations known to
support populations of the two covered amphibians and coho salmon
species (the most temperature sensitive of the covered activities). This
regression relationship is the basis of the “red and yellow light”
temperature threshold criterion proposed for monitoring and it provides
for variability in watershed characteristics as discussed above and not on
an absolute maximal temperature or a temperature threshold value from
the literature. Evidence from data collected indicates that existing water
temperature conditions currently allow for the survival and reproduction
of the covered species presently occurring in the streams being
monitored. Using that temperature monitoring data to set monitoring
criteria at a level intended to insure that future temperatures do not
exceed current ones will ensure that habitat water temperatures remain
at conditions suitable to covered species. Finally, given the “red and
yellow light” monitoring threshold criteria, the Services believe that
habitat conditions will likely improve in the Plan Area over the term of

the Plan and Permits.
Response to Comment G3-63

See response to Comment G3-62.

Response to Comment G3-64

The commenter seems to assume that the covered amphibian species are
imperiled in the Plan Area. Furthermore, the commenter’s presumption
is that more robust amphibian populations exist, and that Plan Area
populations should be compared to these more robust populations. To
the contrary, the covered amphibians are both widespread and locally
abundant in the Plan Area. Studies done by Diller and Wallace (1996
and 1999) and recent surveys conducted by Green Diamond biological
staff, all of which are set forth in the Plan, indicate that portions of some
stream reaches are likely to have reduced populations of the amphibian
covered species relative to pre-disturbance conditions. However, these
amphibians are not imperiled in the Plan Area and have persisted
through extensive unregulated logging in the past when headwater
streams were provided no specific protection. The Plan is expected to
provide benefits to these species.

The criticism of using populations in a managed landscape as controls
seems to result from a misunderstanding of the objectives of the
monitoring or the experimental design of a before-after-control-impact
(BACI) study. To clarify, the objective of the study is to determine if
current timber operations have any effect on existing populations of the
covered amphibians. Even if the control populations were declining,
which the Services do not believe is likely based on information
presented in the Plan, such populations still could be effective as
experimental controls. The criterion that is necessary for a site to be
used as a treatment control is that it not receive any treatment effects
while having similar environmental covariates or nuisance variables
(e.g. aspect, elevation, geology, climate and etc.) as does the treatment
site.
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G364
Response to Comment G3-65

No specific dates are listed for the initiation of any of the proposed ~ %*-5*

monitoring action, because they would be dependent on when the
Permits are approved. However, we recognize that much of the
monitoring program has been in progress since before the draft
Plan was circulated. See AHCP/CCAA Appendix C11 regarding
the headwaters amphibian monitoring effort that was initiated in
1997. Each of the specific monitoring techniques require different
times of year for their implementation (e.g. tailed frogs - summer,
torrent salamanders - fall, adult salmonid - winter and etc.).
Further, water temperature monitoring will occur property-wide
each summer (AHCP/CCAA Section 6.2.1.5.) The specifics of
when the monitoring will be conducted is provided in the G3-66
protocols for each monitoring technique (AHCP/CCAA Appendix
D).

Response to Comment G3-66 e

The Plan proposes a wide variety of monitoring efforts to evaluate
the implementation and the overall effectiveness of the Operating
Conservation Program. The various timeframes and frequencies
associated with them have been addressed. For example, turbidity
monitoring “will occur continuously throughout each winter”
(AHCP/CCAA Section 6.3.5.2.4). Summer water temperature
monitoring and summer juvenile salmonid population monitoring
both will occur annually during the summer months
(AHCP/CCAA Sections 6.2.5.2.1, 6.2.5.2.10, 6.3.5.2.2). Out-
migrant trapping monitoring also is an annual seasonal occurrence
- it will occur each year after the winter (AHCP/CCAA Section
6.2.5.2.11). The interval between periods of spawning substrate
permeability monitoring “is likely to be one to two years” G368

Cascade or Columbia torrent salamanders are rarely found in forests logged 15 years
prior {(Nordstrom, 1997). Recolonization is difficult because torrent salamander are
incapable of long-distance terrestrial movement {Grialou et al., 2000; Nussbhaum et
al., 1983) and are unlikely to wander far from aquatic habitat because of their extreme
sensitivity to desiccation (Bury and Corn, 1988: Nordstrom, 1997).*"

The amphibian monitoring provisions also do not indicate when monitoring will
aceur.

Requirements:

The Services” HCP Handbook states that monitoring protocol must specify the frequency,
timing, and duration of data collection; must specify how the data will be analyzed; and must
specify who will do the analysis.*! The Handbook also states that “the monitoring program
will be based on sound science, Standard survey or other previously established monitoring
protocols should be used [andl .... [m]onitoring programs should use a multi-species
approach when appropriate,™

Comments:

In some cascs, the HCP/CCA fails to specify timeframes and frequency for
monitoring.

As discussed above, the HCP/CCA's monitoring provisions are also sometimes based
on faulty assumptions, and are not sufficient to determine if the plan is adequately
miligating impacts to the covered species’ chances of survival, much less recovery.
Thus the plan is not consistently and sufficiently based upon sound science,

Requirements:

According to the Services’ HCP Handbook, “the Services should verify adherence to the
terms and conditions of the incidental take permit, HCP, 1A, and any other related
agreements..."> The Handbook also states that “...it is important for the Services to make
field visits to verify the accuracy of monitoring submitted by the permittees "™ The
USFWS regulations also state that by being granted an ITP, the landowner has agreed to
grant access to Service staff to property, records, and other areas.® This should be reflected
in the HCP and Implementation Agreement.

Comments:

The HCP/CCA’s requirements for compliance monitoring are highly inadequate. The
provisions fail to address or establish schedules or indicators for the Services to verify
Simpson’s on-the-ground compliance with each of the HCP/CCA’s terms. The
requirements for the content of compliance monitoring reports are also extremely
cursory and non-specific.
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(AHCP/CCAA Section 6.3.5.2.3). Tailed frog monitoring will occur
annually “during the summer survey season immediately following [a
winter high flow event]” and southern torrent salamander monitoring
will take place during the first survey season following a natural or
anthropogenic catastrophic event (AHCP/CCAA Sections 6.3.5.2.6,
6.3.5.2.7). Long-term habitat assessment monitoring and LWD
monitoring, respectively, will occur at ten-year intervals, beginning
2004-2005 (AHCP/CCAA Sections 6.2.5.2.8, 6.2.5.2.9).

Response to Comment G3-67

The mitigation and monitoring measures are based on best science,
which necessarily entails reliance on certain assumptions. The
assumptions used in the development of the monitoring provisions will
be tested through implementation over the term of the Plan and Permits.
As the science develops and test results become available, the adaptive
management program provides a mechanism to implement changes to
the Operating Conservation Program as necessary (see 1A paragraph
10.0 and AHCP/CCAA Sections 6.2.6 and 6.3.6). As discussed in
Master Response 12, the role of biological goals and objectives in a
prescription-based HCP like this one is to guide the development of the
Operating Conservation Program’s prescriptions. Where the Plan’s
adaptive management provisions are triggered in the future, the
applicable goals and objectives also will guide the development of any
changes to the Operating Conservation Program’s management
practices and measures.

Response to Comment G3-68

Paragraph 8.5 of the A memorializes the Services’ authority to conduct
inspections and monitoring in connection with the Permits in
accordance with Federal regulations. This paragraph also alludes to the
Federal regulations regarding permittee consent for the Services to
access property, records and other areas: “Green Diamond consents to
and shall allow entry at any reasonable hour by agents or employees of
the Services in the Plan Area where covered activities are conducted and
premises where records relating to such covered activities are kept” (1A
paragraph 8.5).

On the ground compliance reviews by the Services are limited only by
workload and budgetary constraints. There will be annual reviews for
the first five years of the Plan. In the second and fourth years, the annual
meeting will be followed with a field review of implemented
conservation measures to allow technical evaluation of conservation
measure implementation (AHCP/CCAA Sections 6.2.7.4 and 6.3.7; 1A
paragraph 8.5). Biennial reports notwithstanding, the Services may
request any additional available information reasonably related to
implementation of the Plan in its possession or control, or in the
possession or control of any of its affiliates, contractors or other third
parties covered by the Permits for the purpose of assessing whether the
terms and conditions of the Permits and the Plan, including the Plan’s
adaptive management plan, are being fully implemented. Green
Diamond is required to use its “best efforts” to provide any such
information within 30 days of the request (1A paragraph 8.3)
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Response to Comment G3-69 G340

Green Diamond’s compliance with the Plan, Permits and 1A will
be monitored and enforced in accordance with the provisions
discussed above in response to Comment G3-68 and applicable
Federal regulations. Remedies, enforcement and penalties have
been addressed in IA paragraph 13. Nothing in the IA is intended
to limit the authority of the United States government to seek civil
or criminal penalties or otherwise fulfill its enforcement
responsibilities under the ESA or other applicable law (1A
paragraph 13.4). Injunctive and temporary relief are available (1A
paragraph 13.3), as are stipulated penalties under certain
circumstances (1A paragraph 13.5). Plan enforceability also has
been discussed in Master Response 14.

33-71
Response to Comment G3-70

As stated in response to Comment G3-69, Green Diamond’s
compliance with the Plan, Permits and IA will be monitored and
enforced in accordance with applicable law.

Response to Comment G3-71

The HCP Handbook suggests that an oversight committee of
experts may, but is not required to, periodically review an HCP’s
monitoring program. Nevertheless, in this Plan, monitoring results
can trigger convention of a scientific review panel, consisting of
three independent experts, to provide technical analysis of data
and any other relevant and available information, and thereby to
assist in the development of a course of action to address adverse
conditions (AHCP/CCAA Section 6.2.6.1.2).

G3-72

G3-6% [

The Implementation Agreement also fails to require the Services to conduct on-the-
ground verification of Simpson’s compliance with the HCP/CCAs terms.

The HCP/CCA and Tmplementation Agreement fail to require the Services to verify
the accuracy of Simpson's effectiveness monitoring claims.

Regquirements:

According to the Services’ HCP Handbook, “for large-scale or regional HCPs, oversight
committees, made up of representatives from significantly affected entities (e.g., State Fish
and Wildlife agencies), are ofien used to ensure proper and periodic review of the monitoring
program..."" According to the Handbook, ... oversight committees should periodically
evaluate the permittee’s implementation of the HCP, its incidental take permit, and IA and
the success of the operating conservation program in reaching its identified biological goals
and objectives. Such committees usually include species experts and representatives of the
permittee, the Services, and other affected agencies and entities.”™ Further, “oversight
committees should meet at least annually and review implementation of the monitorin,
program and filing of reports as defined in the HCP, permit, and/or A, if one is used.™®

Comments:

The HCP/CCA fails to meet these requirements, Simpson's HCP/CCA covers nearly
half a million acres, and is clearly “large-scale.” Nevertheless, the HCP/CCA fails to
establish oversight committees for the plan’s monitoring program.

ug mplementation Measures — Adaptive Management
General Comments on Adaptive Management:

The HCPCCA’s adaptive management provisions are extremely narrow and
constrained. Indeed, adaptive management is completely non-existent for many plan
objectives and elements. Many adaptive management-related provisions are actually
designed to limit or preclude changes and improvements to the HCF/CCA, rather than
facilitate them. The plan’s adaptive management triggers are also fundamentally
flawed. The process for making adaptive management decisions is also unduly
controlled by Simpson. In short, the HCP/CCA fails to include necessary, effective,
and credible adaptive management provisions,

Reguirements:
Adaptive management should be required when any biological goal has not been met. The

goal of adaptive management should be to identify concrete improvements to the HCP's
conservation measures which may (or may not) be needed to address problems in meeting
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Response to Comment G3-72

The ESA does not require inclusion of adaptive management provisions.
However, in accordance with guidance provided in the Addendum to the
HCP Handbook (which addendum also known as the “Five Points
Policy”), Green Diamond has elected to incorporate them in the Plan to
address uncertainty about the effectiveness of some of the conservation
measures.
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Response to Comment G3-73

The adaptive management program is provided as a mechanism to
revise the Operating Conservation Program as monitoring results
determine is necessary. The Adaptive Management Program and
its triggers have been set forth in AHCP/CCAA Section 6.2.6.
Further, if the Services believe that one or more of the adaptive
management provisions in the Plan have been triggered and that
Green Diamond has not changed its management practices
accordingly, the Services will notify Green Diamond. Within 30
days of such notification, Green Diamond is required to initiate the
adaptive management changes set forth in the adaptive
management program and to report to the Services on what actions
have been taken (1A paragraph 10.2).

Response to Comment G3-74

As discussed in response to Comment G3-66, monitoring events
will occur at appropriate intervals. If the results of these efforts
indicate that one or more revisions of the Operating Conservation
Program (AHCP/CCAA Section 6.2) is/are necessary, the adaptive
management measures (AHCP/CCAA Section 6.2.6) provides a
mechanism to do so. Green Diamond will initiate reviews and
implement such measures in response to the triggers or in response
to receipt of notification by the Services pursuant to 1A paragraph
10.2. Pursuant to this paragraph, if the Services believe that one or
more of the adaptive management provisions in the Plan have been
triggered and that Green Diamond has not changed its
management practices accordingly, the Services would notify
Green Diamond. Within 30 days of such notification, Green
Diamond would be required to initiate the adaptive management
changes set forth in the adaptive management section of the

G3-73

G3-74

G3-75

the HCF's biclogical goals, unforeseen implementation problems, changes in the permittee’s
land management practices, changing citcumstances, etc.

The Service’s HCP Handbook states that if new habitat is being created as mitigation, then
the habitat must be created through techniques that are proven and reliable or, if relatively
new, then those techniques must be augmented by contingency measures and adaptive
management,”*

Comments:

The HCP/CCA fails to establish adaptive management triggers (or “monitoring
threshalds™) and adaptive management responses for all aspects of Simpson’s
permitted activities which are likely to significantly affect the covered species. Given
the significant gaps in Simpson's mitigation measures, as well as the HCP/CCA's
extended duration, it will be important for monitoring and adaptive management to be
comprehensive in' scope, and not be limited to a subset of the HCP/CCA’s already
limited mitigation measures. Unfortunately, the HCP/CCA fails to even establish
triggers and adaptive management requirements for all of the mitigation measures
which are included in the HCP/CCA.

The HCP/CCA also fails to require sufficient and necessary changes when and if the
monitoring thresholds are reached. Reaching a “yellow light™ threshold does not
clearly require Simpson to modify or supplement the HCP/CCA's mitigation
measures to ensure the plan fully mitigates impacts to the covered specics’ chances of
survival and recovery. Rather, the HCP/CCA merely states that Simpson will make
vague “appropriate” changes to the HCP/CCA. Similarly, while reaching a “red
light” threshold triggers a more formal adaptive management process, the objectives
for that process remain murky, and do not clearly require that the HCP/CCA’s
mitigation measures be modified or supplemented to fully mitigate impacts to the
species’ chances of survival and recovery.

Instead of using a comprehensive adaptive management program to correct potential
shortcomings and unforeseen outcomes with Simpson’s management practices and
the HCP/CCA’s conservation measures, the HCP/CCA severely constrains changes to
its mitigation measures which might oceur as a result of adaptive management. In
fact, section 6.2.6.2 of the HCP/CCA states that the only changes which can be made
in response to adaptive management are changes to the plan’s riparian zone
management measures, steep slope management measures, and roads provisions. No
changes are required or allowed in response to the monitoring thresholds for the
covered amphibians. No other changes are required or allowed where they might be
necessary to restore stream temperatures and other water quality parameters for the
covered fish. No changes are required or allowed if necessary to address problems
which may arise with Simpson’s upslope management. Changes are not even
required if S8impson chooses to use more intensive logging practices in the future.
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